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In its Opinion dated April 25, 2002, the Court, upon
review of the parties’ witten subm ssions and oral
argunments, declared its tentative decision to grant
def endants’ nmotion to dism ss the death penalty aspects of
this case on the ground that the Federal Death Penalty Act, 18

U S.C. 88 3591-3598, is unconstitutional. United States v.

Qui nones, 196 F. Supp.2d 416, 420 (S.D.N. Y. 2002). Because of
the inmportance of the matter, the Court gave the Governnment -
whi ch now had the benefit of the Court’s prelimnary views — a
further opportunity to be heard. 1d. The Governnment duly
subm tted an extensive brief and exhibits, see Governnent’s
Menmor andum OF Law I n Further Opposition To Defendants’ WMotion
(“Govt. Mem”), to which counsel for the two remini ng deat h-
eligible defendants, Al an Qui nones and Di ego Rodri guez,
responded in kind, see Defendants’ Joint Suppl emental

Menmor andum OF Law (“Def. Mem ”). The Court expresses its



gratitude to counsel for these hel pful new papers; but after
careful consideration, the Court adheres to its prior view and
decl ares the Federal Death Penalty Act unconstitutional.

The basic reasons for the Court’'s decision are stated in
the Court’s Opinion of April 25, 2002, a copy of which is
annexed hereto for ready reference; the findings and
concl usi ons set out there are deenmed here incorporated and
wi Il not be repeated at any length. In brief, the Court found
that the best avail able evidence indicates that, on the one
hand, innocent people are sentenced to death with materially
greater frequency than was previously supposed and that, on
t he ot her hand, convincing proof of their innocence often does
not enmerge until long after their convictions. It is therefore
fully foreseeable that in enforcing the death penalty a
meani ngf ul nunber of innocent people will be executed who
ot herwi se woul d eventually be able to prove their innocence.

It follows that inplenentation of the Federal Death Penalty
Act not only deprives innocent people of a significant
opportunity to prove their innocence, and thereby viol ates
procedural due process, but also creates an undue risk of
executing innocent people, and thereby viol ates substantive
due process.

In its nmost recent subnm ssion, the Governnent raises



three overall objections to this conclusion, which are here
di scussed in the order they appear in the Governnment’s
Menmor andum

In Point | of its Menorandum (Govt. Mem 6-10), the
Governnment argues that the issue of whether the Federal Death
Penalty Act is unconstitutional in the foregoing respects is
not yet ripe for adjudication in this case, since neither of
t he def endants has been convicted, |et alone sentenced to

death. See generally, Texas v. United States, 523 U S. 296,

300 (1998). While the Government concedes that the fact that
it has filed the statutory “death notice” seeking the
def endants’ execution gives the defendants standing to
chal l enge the death penalty statute, the Governnent argues
that for the Court to reach the instant issue before it nust
is equivalent to giving “an advisory opinion of the type that
courts have a duty to refrain fromdi ssem nating.” Govt. Mem
3.

No one could disagree with the need to refrain from
i ssuing advisory opinions or with the need to exercise
judicial restraint, especially when declaring a statute
unconstitutional. The trouble with the Governnment’s argunment,
however, is that the Court nust, in fact, reach the issue now,

because the pendency of the death penalty has immedi ate



practical and |l egal consequences in this case that cannot be
post poned.

For example, with the trial of the case firmy schedul ed
for Septenber 3, 2002, a jury will soon need to be inpanel ed
that, pursuant to the Federal Death Penalty Act, will be
required to deternm ne, first, whether the defendants are
guilty as charged, and then, if guilt is found, whether the
death penalty should be inposed. 18 U S.C. 8§
3593(b) (1) (sentence hearing “shall be conducted ... before the
jury that determ ned the defendant’s guilt”). Under
prevailing Suprenme Court precedent, any prospective juror
strongly opposed to capital punishnment nmust be excused for

cause fromsitting on such a jury. See, e.g., Lockhart v.

McCree, 476 U. S. 162, 170, n. 7 (1986) (“the State may
chal l enge for cause prospective jurors whose opposition to the
death penalty is so strong that it would prevent them from

inpartially determ ning a capital defendant’s guilt or

i nnocence”); Wainwright v. Wtt, 469 U S. 412, 424, n.5 (1985)
(“the State may exclude from capital sentencing juries that
‘class’ of venirenen whose views woul d prevent or
substantially inmpair the performance of their duties in
accordance with their instructions or their oaths”); see also,

Morgan v. Illinois, 504 U S. 719, 731-734 (1992); Wtherspoon




v. Illinois, 391 U.S. 510 (1968). The result is to exclude

fromthe jury a significant class of people who would be
perfectly fit to serve if the death penalty were absent from
t he case.

More generally, the very nature of the inquiries that
must be made of prospective jurors, both in pre-trial
gquestionnaires and in voir dire at the tine the jury is
chosen, will be radically different depending on whether or
not the death penalty is involved, thereby affecting the

jurors’ entire view of the case.

Further still, the nunber and ratio of perenptory
chal | enges accorded the parties will differ materially
dependi ng on whether or not the death penalty is involved. In

a death penalty case, the Governnment is guaranteed no fewer
t han 20 perenptory chall enges, the sane nunber as the defense,
Rule 24(b), Fed. R Crim P.; in the absence of the death
penal ty, the Governnment has only six perenptory chall enges,
conpared with 10 for the defense, id. Thus, in both absol ute
and relative terms, the Governnent has a consi derably greater
opportunity in a death penalty case to shape the jury to its
preference than woul d otherw se be the case.

As these significant inpacts of the death penalty on the

pendi ng i ssue of jury selection well illustrate, consideration



of the constitutionality of the penalty cannot be del ayed
until after trial, let alone |ater, because “the defendants
are already directly affected by the death-penalty potenti al
in every aspect of their defense.” Quinones, 196 F. Supp.2d at
4109.

Mor eover, the nature of the challenge to the death
penalty here presented is essentially a facial challenge, so
that the substantive argunents for and agai nst the chal |l enge
will be the sane at all stages of this proceeding. As
def endants note, such challenges to the death penalty have
uni formy been adjudicated by district courts at the pre-trial
stage. See Def. Mem 30, n. 40 (citing 16 cases); see also,

e.g., United States v. Bin Laden, 126 F. Supp.2d 290 (S.D.N.Y.

2001) .

In short, the constitutionality of the death penalty on

Wil e the Governnent argues that there is one case,
United States v. Cuff, 38 F.Supp.2d 282 (S.D.N. Y. 1999), in
whi ch facial constitutional challenges to the death penalty
were considered premature at the pre-trial stage, in actuality
the Court in Cuff adjudicated at the pre-trial stage all the
claims presented (facial and otherwi se) that the death penalty
was unconstitutional except for the issue of whether the
statute unconstitutionally restricts the scope of appellate
review, holding that this was an issue nore properly addressed
by the appellate court and that, even assum ng arguendo the
i ssue had nmerit (which numerous prior courts had found it did
not), “the proper renmedy woul d appear to be an enl argenent of
t he scope of appellate review, not reversal of the death
penalty or invalidation of the statute generally.” |d. at 286.
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t he ground here under consideration is not only “ripe” for
adjudication at this time, it cannot be postponed w thout
material prejudice to the defendants.

In Point Il of its Menorandum (Govt. Mem 10-23), the
Gover nnent argues that because, in the Governnent’s view, the
Framers of the Constitution, the Congress that enacted the
Federal Death Penalty Act, and the Suprene Court that

addressed that Act in Herrera v. Collins, 506 U. S. 390 (1993),

all accepted the constitutionality of adm nistering capital
puni shnent despite the inherent fallibility of the judicial
system even the likelihood that innocent people may
m st akenly be executed does not nmean that they did not receive
t he process that was their due or that the statute is
i nherently flawed. Each conponent of this argunent deserves
attention, but each is ultimtely unpersuasive.

Wth respect to the “Framers of the Constitution” (CGovt.
Mem 10), the Governnent argues that, because the Fifth
Amendnent nmandates that no person shall “be deprived of life,
| i berty, or property w thout due process of |aw (enphasis
supplied), therefore “the drafters of the Constitution
t hensel ves assuned the exi stence of capital punishnment,
doubt | ess agai nst a backdrop in which they did not expect

flawl ess adm nistration of the penalty.” (Govt. Mem 11). But



to “assune the existence” of the death penalty is not the sane
as endorsing it, and to “not expect flaw ess adm nistration”
is not the sane as countenancing the execution of numerous

i nnocent peopl e.

There is, indeed, no indication that the Framers of the
Constitution ever considered the issue of the death penalty as
a substantive matter; they were sinply concerned with
ext endi ng due process to the full range of existing

proceedi ngs. As previously noted, see Quinones, 196 F. Supp.2d

418 n.6, at the tine the Constitution was drafted in 1787 the
death penalty was a common puni shnment in the various states
for a wide variety of personal and property offenses, ranging
fromnmurder and rape to fraud and theft. See Stuart Banner,

The Death Penalty: An Anerican History 5-23, 88-111 (2002).

There was no reason to believe that federal actions would be
any different. Consequently, in guaranteeing due process of
law to all deprivations of life, liberty and property, the
drafters of the Constitution were sinply applying due process
to the full panoply of anticipated actions, rather than
endorsing or even comenting on any particul ar kind of
depri vati on.

Furthernmore, nothing suggests that the Framers regarded

due process as a static concept, fixed for all tinme by the



conditions prevailing in 1787. Just as it is settled | aw that
the Eighth Amendment’s prohibition of “cruel and unusual
puni shnment” nust be interpreted in |ight of ®“evolving

st andards of decency,” Atkins v. Virginia, 122 S.C. 2242,

2002 W 1338045 (June 20, 2002), at *4, quoting Trop V.

Dulles, 356 U S. 86, 100-101 (1958), so too it is settled | aw
that the Fifth Amendment’s broad guarantee of “due process”

must be interpreted in |ight of evolving standards of fairness

and ordered liberty. See, e.qg., Planned Parenthood of

Sout heast ern Pennsyl vania v. Casey, 505 U.S. 833, 846-851

(1992); Rochin v. California, 342 U.S. 165, 171-172 (1952). To

freeze “due process” in the precise formit took in 1787 woul d
be to freeze it to death.

Wth respect to the Congress that enacted the Federal
Death Penalty Act in 1994, the Governnment argues that it was
“a Congress that well understood — and fully debated — whet her
t he FDPA shoul d be given effect despite the risk that innocent
i ndi vidual s m ght be sentenced to death” and that “Congress
determ ned that enactnent was warranted, based at |east in
part upon a bal anci ng of defendant’s rights against the rights
of innocent victims.” (Govt. Mem [1-12). The Governnent’s
showi ng in support of these broad clainms is, however, wholly

i nadequate, for the Governnment cites, not to any of the fornal



hi story of the Act, but to a few spare coments on the fl oor
of Congress, sonme of them made (as the Governnent concedes)
Six years prior to the enactnent of the Federal Death Penalty
Act in reference to a different statute.?

The sinple fact is that none of the commttee reports
that conprise the primary |egislative history of the Federal
Death Penalty Act contains even a single passage supporting
the Governnment’s claim See H R Conf. Rep. No. 103-711

(1994); H R Conf. Rep. No. 103-694 (1994); H R Rep. 103-489

2 These deficiencies are characteristic not only of the
three quotations in the Governnent’s original brief, Govt.
Mem 12 n. 3, but also of the additional citations that the
Governnment added to this part of its brief in a letter to the
Court dated May 17, 2002. For exanple, the Governnent quotes
an unnaned Senator as stating, at “134 Cong. Rec. S15699-01,”
that “This Senator believes that there has to be an analysis
and a bal ancing of victinms’ rights, and I am absolutely

convinced that the presence of the death penalty will save
i nnocent people and will be effective in dissuading
crimnals.” However, the quotation actually appears at 134

Cong. Rec. S15669-01, the speaker is Senator Specter, the
subject is the Omibus Drug Initiative Act, the statenment was
made in 1988 (six years before passage of the Federal Death
Penalty Act), and, nost inportantly, the Senator prefaces his
statenment by postulating that “today with the array of rights
whi ch a def endant has and with the current |evels of scrutiny,
review, and proof of aggravating circunstances and eval uation
of mtigating circunstances, it seens to ne that the risk [of
an i nnocent person being sentenced to death] is very, very
renote indeed.” 1d. (enphasis supplied). Thus, read in
context, Senator Specter’s statement actually supports the
Court’s conclusion that, prior to the recent discoveries on
whi ch the instant Opinion relies, the prevailing view was that
sentenci ng an i nnocent person to death was an extrenely
unl i kely event.
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(1994); H R Reps. Nos. 103-466 and 103-467 (1994); H. R Rep.
No. 103-324 (1993).2% Indeed, the total absence of the
Governnent’ s hypot hesi zed “debate” fromthe formal history of
the Act tends, if anything, to confirmthe Court’s view that
menbers of Congress had no occasion in 1994 to weigh, in
Bentham te fashion, a supposed bal ance of innocent |ives saved
and innocent lives |lost as a result of the inposition of the
death penalty.4 Had they done so, noreover, the debate would
have been entirely specul ative, for whatever the nerits of the
studi es supporting the deterrent effect of the death penalty,?®
it was not until after the enactnment of the Federal Death
Penalty Act in 1994 that the nost clear and conpelling

evi dence of innocent people being sentenced to death chiefly

energed, i.e., the DNA testing that established concl usively

3No Senate Report was ever submitted with this
| egislation. See 1994 U.S.C.C. A N. 1802.

4 Such col d- bl ooded utilitariani smwould have been
uncharacteristic of Congress, which, experience suggests, is
much nore likely to favor the Kantian, “Golden Rule” approach
characteristic of the world s great religions. Under that
| atter approach, the relevant question would presunmably be:
“Are you prepared to apply to yourself a | egal process that
woul d execute you for a crinme you never commtted before you
were able to finally prove your innocence?”

5> Justice Breyer, summarizing the nost recent studies of
the deterrent effect of the death penalty in his concurring

opinion |ast week in Ring v. Arizona, _ US. __, 2002 W
1357257, at *20 (June 24, 2002), concluded that “Studies of
[ deat h penalty] deterrence are, at nost, inconclusive.”
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t hat numerous persons who had been convicted of capital crines
(by “proof beyond a reasonabl e doubt”) were, beyond any doubt,
i nnocent. Quinones, 196 F. Supp.2d at 417.

Mor eover, even if one were to suppose, contrary to fact,
that the Congress that enacted the Federal Death Penalty Act
undert ook a “death cal cul us” and sonmehow wei ghed (through
sheer specul ation) the nunber of innocent |ives that would be
saved by the presuned added deterrent inpact of the death
penal ty agai nst the nunmber of innocent |ives that would be
| ost by innocent people being m stakenly executed, this would
not be dispositive of the issue before this Court. As Justice

O Connor stated for the Suprenme Court in Planned Parenthood of

Sout heastern Pennsyl vania, 505 U S. at 851, while “[i]t is

conventional constitutional doctrine that where reasonable
peopl e di sagree the governnent can adopt one position or the
other [citations omtted] ... [t]hat theorem however, assunes
a state of affairs in which the choice does not intrude upon a

protected liberty.” If protection of innocent people from

st at e- sponsored execution is a protected liberty, and if such
protected liberty includes the right of an innocent person not
to be deprived, by execution, of the opportunity to

denonstrate his innocence, then Congress nay not override such

|'i berty absent a far nore clear and conpelling need than any

12



presented here.
Whi ch brings us to the Supreme Court’s 1993 decision in

Herrera v. Collins, supra. In its original briefing to this

Court, the Governnent asserted that, while Herrera
inferentially supported the Governnent’s position, it did not
directly address the issue now before the Court. See

Qui nones, 196 F. Supp.2d at 419. Now, however, the Government
proclains that Herrera is “fatal to defendants’ notion” (Govt.
Mem 14) and not only “does not |end support to this Court’s
prelimnary ruling; it forecloses it” (Govt. Mem 4). These
new contentions are, however, entirely unsupportable.

Whil e much of Herrera is dictum its actual holding is
not difficult to discern. Ten years after his conviction of
capital nurder, and quite sonme years after having exhausted
his state and federal, direct and coll ateral appeals, Herrera,
who was facing i nmnent execution in Texas, sought to reopen
his case on the basis of bel atedl y-produced | argel y-hearsay
affidavits. After the Texas courts denied his application as
untinely, he sought federal habeas corpus relief, contending
that, notw thstanding the belated and successive nature of his
petition, his claimof actual innocence entitled him under
the Eighth and Fourteenth Amendnents, to re-open his case.

VWhile the Suprene Court, in rejecting this claim spent

13



considerable tinme in describing putative shortcomngs in
petitioner’s approach, the Court’s actual holding was as
foll ows:

We may assune, for the sake of argument in deciding
this case, that in a capital case a truly persuasive
denonstration of “actual innocence” nmade after trial

woul d
render the execution of a defendant unconstitutional, and
warrant federal habeas relief if there were no state
avenue open to process such a claim But because of the
very disruptive effect that entertaining clains of actua
i nnocence woul d have on the need for finality in capital
cases, and the enornous burden that having to retry cases
based on often stale evidence would place on the States,
t he
t hreshol d showi ng for such an assumed right would
necessarily be extraordinarily high. The show ng nade by
petitioner in this case falls far short of any such
t hreshol d.
506 U.S. at 417.
Any doubt that this is the Court’s holding (and that,
i ndeed, such | anguage was necessary to obtain the assent of
two of the five justices, O Connor and Kennedy, who joined in
the majority) is laid to rest by the concurring opinion of
Justice O Connor, joined in by Justice Kennedy, which
expressly states that “the execution of a legally and
factually innocent person would be a constitutionally
i ntol erable event” but that petitioner has failed to make the
ki nd of persuasive show ng necessary to consider such a claim
at this belated stage. 506 U S. at 420. Justice O Connor

conti nues:

14



Utimately, two things about this case are clear.

First is what the Court does not hold. Nowhere does the

Court state that the Constitution permts the execution

of an actually innocent person. Instead, the Court

assunmes for the sake of argument that a truly persuasive

denonstration of actual innocence would render any such

execution unconstitutional and that federal habeas relief

woul d be warranted if no state avenue were open to
process

the claim Second is what petitioner has not

denonstrated. Petitioner has failed to nake a persuasive

showi ng of actual innocence.
506 U.S. at 427.

So too, Justice White, declining to join in the five-
justice majority opinion, stated in his opinion concurring in
the judgnent that “In voting to affirm | assune that a
persuasi ve showi ng of ‘actual innocence’ made after trial,
even though nmade after the expiration of the tine provided by
| aw for the presentation of newly discovered evidence, would
render unconstitutional the execution of petitioner in this
case.” 506 U. S. at 429.

As for the dissent by Justice Blackmun, joined by
Justices Stevens and Souter, it too confirnms that “the |ong
and general discussion that precedes the Court’s disposition
of this case ..
is dictum because the Court assunmes ... ‘that in a capital
case a truly persuasive denonstration of ‘actual innocence’

made after trial would render the executi on of a defendant

unconstitutional.’” 506 U S. at 430.

15



From the foregoing, several things follow as to the
rel evance, or irrelevance, of Herrera to the instant case:

First, Herrera does not address the issue presented in
the instant case.®

Second, the Herrera Court’s sole holding is that a
bel ated or successive habeas petitioner nust nake a persuasive
show ng of actual innocence to warrant habeas relief. Thus,
the Governnent’s argunent here that Herrera “forecl oses”
def endants’ instant claimbecause they have not made a show ng
of “actual innocence” (Govt. Mem 4) seriously m sreads
Herrera. It is only in the context of a belated or successive
habeas petition that the Court in Herrera, in furtherance of
finality and of mnim zing the substantial difficulties of a
bel ated re-trial, requires such a threshold showi ng. By
contrast, in the pre-trial posture of the instant notion,

where no such concerns are present and where both defendants

®This is still further confirmed (if such confirmation
were even needed) by the express declination of the mpjority
opinion in Herrera to reach any issue of substantive due
process. 506 U. S. at 408, n.6. Cf. Quinones, 196 F. Supp.2d at
418, n.6. As previously noted, considerations of both
substantive and procedural due process informthe decision of
the instant Court: the fundanental notion that execution of
the innocent is a constitutionally intolerable event sounds in
substanti ve due process, and the corollary that an innocent
person should not be deprived by execution of the opportunity,
even bel atedly, of comng forward with conclusive proof of his
i nnocence sounds in procedural due process.

16



are presunmed i nnocent,’ no special threshold showing is
required, and the Governnent’s attenpt to invent one is wholly
W t hout support.

Third, the only other conclusion that appears to command
a mpjority of the justices is that executing the innocent is
forbi dden by the Constitution, with five of the justices
(O Connor, Kennedy, and the three dissenters) expressly
stating this view (O the other four, two — Rehnquist and
VWite — assune it arguendo, and the other two, Scalia and
Thomas, in a separate concurring opinion, reject it.) At a
m nimum this casts the nost serious doubt on the Governnent’s
af orementioned claimthat Congress, in the exercise of its
| egi sl ative prerogatives, could constitutionally decide to

knowi ngly execute a foreseeable class of m stakenly convicted

"The Government’s rather extraordinary attenpt (Govt.Mem
18) to suggest, in effect, that because defendant Rodriquez
al l egedly “confessed” during his confidential proffer session
with the Government he is somehow not entitled to the
presunption of innocence in ternms of this notion, is not
supported by any case | aw whatever. \Whether, in addition, as
al l eged by Rodriguez’s counsel in his letter to the Court
dated May 23, 2002, the Governnent’s public reference to the
proffer session violates the Governnment’s witten pl edge of
confidentiality will be the subject of a separate opinion of
this Court. But it is noteworthy that the Governnent responds
to that charge by asserting, inits letter to the Court dated
May 30, 2002, that its public reference to the proffer is
justified by Rodriguez’s having, by this notion, effectively
asserted his actual innocence — the very opposite of the
Governnment’ s argunent on this notion that Rodriquez has failed
to do so (Govt. Mem 18).
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but actually innocent persons in the belief that their deaths
wer e outwei ghed by the potential deterring of the nmurders of
ot her i nnocent persons.

Fourth, while the Government correctly notes (Govt. Mem
19-20) that both the majority and di ssenting opinions in
Herrera briefly discuss the inplications for the death penalty
of the inherent fallibility of any system of justice, that
di scussion is not informed by the ground-breaking DNA testing
and ot her exonerative evidence developed in the years since.
Rat her, the essential prem se of the discussion, as well
captured in Justice O Connor’s crucial concurring opinion, is
that “our society has a high degree of confidence in its
crimnal trials, in no small part because the Constitution
of fers unparall el ed protections against convicting the
i nnocent.” 506 U.S. at 420. In light of the subsequently-
devel oped evidence, that “high degree of confidence” is no
| onger tenable, and the whol e di scussi on has been placed on a
new footing.

In sum the Court remains unpersuaded that anything in
Herrera, the legislative history of the Federal Death Penalty
Act, or the Due Process clause itself precludes the decision
here reached. |If anything, the conbined view of five justices

in Herrera that execution of the innocent is constitutionally

18



i nperm ssible supports the instant decision.?

Finally, in Point 111 of its Menorandum (Govt. Mem 24-
36), the Government argues that the evidence on which the
Court prem ses its |legal conclusions is either unreliable,
irrel evant, or both. Again, each conponent of this argunent,
upon scrutiny, proves unconvincing.

Regarding the DNA testing that has exonerated at |east 12
death row i nmates since 1993, Quinones, 196 F.Supp.2d at 417,
see Def. Mem 4-5, the Governnent argues that, since such
testing is now available prior to trial in many cases, its
effect, going forward, will actually be to reduce the risk of
m st aken convictions. Govt. Mem 25-26. This conpletely m sses
the point. \What DNA testing has proved, beyond cavil, is the
remar kabl e degree of fallibility in the basic fact-finding
processes on which we rely in crimnal cases. |In each of the
12 cases of DNA-exoneration of death row inmtes referenced in
Qui nones, the defendant had been found guilty by a unani nous
jury that concluded there was proof of his guilt beyond a

reasonabl e doubt; and in each of the 12 cases the conviction

8WWhile the Government al so makes the argument in its
“Point Il” that the Federal Death Penalty Act provides
unusual |y anpl e procedural protections to the accused (Govt.
Mem 20-23),
this is nore conveniently addressed in connection with the
di scussion of Point Ill, infra.
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had been affirmed on appeal, and collateral chall enges
rej ected, by numerous courts that had carefully scrutinized
t he evidence and the manner of conviction. Yet, for all this

al | eged “due process,” the result, in each and every one of

t hese cases, was the conviction of an innocent person who,
because of the death penalty, would shortly have been executed
(-sonme cane within days of being so-) were it not for the
fortuitous devel opnment of a new scientific technique that
happened to be applicable to their particul ar cases.

DNA testing may help prevent sonme such near-tragedies in
the future; but it can only be used in that mnority of cases
i nvol ving recoverabl e, and rel evant, DNA sanples. O her
scientific techniques may al so enmerge in the future that wll
i kewi se expose past m stakes and hel p prevent future ones,
and in still other cases, such as those referenced bel ow,
exoneration may be the result of less scientific and nore
case-specific devel opnents, such as witness recantations or
di scovery of new evidence. But there is no way to know

whet her such exoneration will conme prior to (or during) trial

or, conversely, long after conviction.® What is certainis

°I'n one Governnent study of 28 cases of post-conviction
exoneration of various crinmes based on DNA testing, the
aver age defendant had spent 7 years in prison before his
i nnocence was uncovered. National Institute of Justice,
O fice of Justice Progranms, U. S. Departnent of Justice,
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that, for the foreseeable future, traditional trial nethods
and appellate review will not prevent the conviction of
numer ous i nnocent people.

Where proof of innocence is devel oped | ong after both the
trial and the direct appeal are concluded, it is entirely
appropriate that the defendant make a truly persuasive show ng
of innocence, as Herrera requires, before his case can be
reopened. But given what DNA testing has exposed about the
unreliability of the primary techni ques devel oped by our
system for the ascertainnent of guilt, it is quite sonething
else to arbitrarily elimnate, through execution, any
possibility of exoneration after a certain point in time. The
result can only be the fully foreseeable execution of
numMer ous i nnocent persons.

VWil e the DNA evidence alone is sufficient to establish
this basic point, the Court, in its Opinion of April 25, also
relied on the even | arger nunber of death row i nmates who have
been exonerated over the past decade by investigations that,
while inspired by the DNA testing, used nore conventi onal

met hods. See Qui nones, 196 F. Supp.2d at 418. Although, as

t he Governnent notes in its Menorandum (Govt. Mem 34-35) and

Convicted by Juries, Exonerated by Science: Case Studies in
the Use of DNA Evidence to Establish Innocence After Tri al
(1996) (“National Institute of Justice DNA Study”) at iii.
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as the Court itself noted in its prior Opinion (see Quinones

at 418 n.5), the website of the Death Penalty Information
Center (“DPIC’) that lists these cases nmay be over-inclusive, 1°
the Court, upon review of the underlying case sunmari es,
conservatively concluded that at |east 20 such defendants

rel eased fromdeath row over the past decade for reasons
unrelated to DNA testing were factually innocent. Quinones at

418. 1 These included people |ike Joseph Burrows, who was

©YThis is not to say, however, that there is any basis for
the Governnment’s contention that the data and case sunmari es
set forth in the DPIC website (as opposed to DPIC s
interpretations of those data and summari es) are unreliable.
See Govt. Mem 34-35. Upon review of the substantial record
provided by the parties, the Court is satisfied that the DPIC
enpl oys, as it attests (see Def. Mem Ex. A), reasonably
strict and objective standards in listing and describing the
data and summaries that appear on its website.

YExhibit Ato the Def. Mem lists the nanmes and details
of the 12 death row defendants exonerated since 1993 by DNA
testing, plus 20 other, non-DNA death row exonerations since
Herrera that defendants have correctly intuited satisfy the
Court’s conservative criterion of prisoners who were “rel eased
on grounds indicating factual innocence.” Quinones, 196
F. Supp. 2d at 418, n.5. The 32 nanes (w th nunbers
corresponding to their DPIC website listings) are: 53. Kirk
Bl oodsworth; 54. Federico M Macias; 55. Walter McM I lian; 59.
Andr ew Gol den; 60. Joseph Burrows; 63. Rolando Cruz; 64.

Al ej andro Hernandez; 66. Verneal Jinmerson; 67. Dennis
WIllianms; 68. Roberto Mranda; 69. Gary Gauger; 70. Troy Lee
Jones; 72. Ricardo Al dape Guerra; 73. Benjamn Harris; 76.
Robert Lee M Iler, Jr.; 78. Shareef Cousin; 79. Anthony
Porter; 80. Steven Smth; 81. Ronald Keith WIIlianson; 82.
Ronal d Jones; 83. Clarence Richard Dexter; 86. Steve Manning;
88. Joseph Nahume Green; 89. Earl Washington; 91. Frank Lee
Smth; 92. Mchale Graham 93. Albert Burrell; 94. Peter

Li rone; 97. Jereny Sheets; 98. Charles Irvin Fain; 99. Juan
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rel eased after 5 years on death row only after the state’s
chi ef witness against himconfessed to the nurder; Anthony
Porter, who spent no less than 16 years on death row until
prosecut ors decided they had nade a m stake (upon which
determ nati on they then brought nurder charges against a
di fferent suspect, who confessed); and Gary Drinkard, whose
1995 conviction and death sentence were overturned in 2001
only after an entire team of |awyers and investigators
uncovered concl usive proof that he was at hone at the tinme of
the nurder for which he was charged. Because, noreover, DNA
testing was not applicable to these cases and they therefore
required a nore onerous investigation before innocence could
be proved to the high degree necessary to satisfy the rel evant
court or prosecutor, these additional 20 innocent convicts
served an average of 10 years in prison before their innocence
was established. See Def. Mem Ex. A (listing dates of
convictions and rel eases).

The Governnment does not deny that an increasing nunmber of

deat h row defendants have been rel eased fromprison in recent

Robert Mel endez; and 100. Ray Krone. Moreover, even under the
Court’s cautious approach, substantial argunments could be made
for adding at | east 8 other names to the list, nanely: 56.
Gregory R Wl hoit; 65. Sabrina Butler; 74. Robert Hayes; 77.
Curtis Kyles; 85. Alred Rivera; 90. WIliam Ni eves; 95. Gary
Drinkard; and 101. Thomas H. Kinbell, Jr.
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years for reasons other than DNA testing. Nor does the
Governnment, despite its quibbles with the DPI C website,
directly contest the Court’s conservative conclusion that at

| east 20 of these non-DNA exonerations |ikely involved the
capital convictions of innocent persons. Instead, the
Government argues that both the DNA and non- DNA exonerati ons
are irrelevant to consideration of the Federal Death Penalty
Act because the exonerated defendants were all state convicts,
rather than federal. Govt. Mem 27-29. This, noreover, isS no
acci dent, argues the Governnment, but is rather the result of
the allegedly greater protections that federal procedure
generally, and the Federal Death Penalty Act in particular,
afford defendants. Govt. Mem 20.

Upon anal ysis, however, the Governnent’s distinction
proves ephenmeral, for several reasons. To begin with, while it
true that none of the 31 persons so far sentenced to death
under the Federal Death Penalty Act has been subsequently
exonerated (-though five of the sentences have al ready been
reversed, see Govt. Mem 27-28-), the sanple is too small, and
the convictions too recent, to draw any concl usions therefrom
The 32 exonerated death row inmates identified by the Court in

its prior Opinion, see Quinones, 196 F. Supp.2d at 417-418, are

part of a relevant pool of anywhere from around 800 to around
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3,700 death row i nmat es, dependi ng on how you | ook at it.' As
previ ously noted, noreover, the tine-lag between conviction
and exoneration for the 32 exonerated i nnates averaged
sonewhere in the range of 7 to 10 years after conviction.
Consequently, if federal practices were equally as vul nerable
to wongful capital convictions as state practices, still, on
any reasonable statistical analysis, one would not expect any
exonerations to have yet enmerged with respect to a sanple as
smal | as 31 federal capital convicts, none of whom was

sent enced before 1995. 13

2According to the DPIC website, the total of state and
federal convicts on death row i ncreased by 811 between 1994
and the end of 2001. See
www. deat hpenal tyi nf 0. or g/ DRowl nf 0. ht mi#year. According to
yesterday’s New York Tinmes, the total nunmber of persons (state
and federal) sentenced to death since the death penalty was
revived in 1976 is 3,701. See NY Tinmes, June 30, 2002, chart
at section 4, p. 16.

B1t may also be noted that, as the Government concedes,
at least one of the 31 federal death row i nmates, David Ronal d
Chandl er, had a col orable claimof actual innocence, but his
sentence was commuted by President Clinton. Govt. Mem 28.
However, although the comrutati on was seem ngly pronmpted by
seri ous doubts about Chandler’s guilt, see Def. Mem 19, it
shoul d al so be noted that Chandl er was not granted a full
pardon. More generally, as noted in the Court’s prior
Opi ni on, see Quinones at 420 n.9, the use of executive
clemency to rectify wongful death penalty convictions, always
a haphazard renmedy at best, has significantly dimnished in
recent years, notw thstanding the greater nunber of cases of
proven i nnocence. Clenmency, noreover, cannot address the
probl em of the m stakenly convicted defendant who is executed
bef ore he can prove his innocence.
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More fundanentally, there is no |ogical reason to suppose
t hat practices and procedures under the Federal Death Penalty
Act will be materially nore successful in preventing m staken
convictions than the deficient state procedures that have
al ready been shown to be wanting. By virtue of the Fourteenth
Amendnent, all the primary protections are the sane in both
systens: proof beyond a reasonable doubt, trial by jury, right
to effective assistance of counsel, right of confrontation,
etc.

| f anything, certain federal practices present a greater
ri sk of wrongful capital convictions than parallel state
practices. For exanple, federal practice, in contrast to that
of many states that allow the death penalty, permts
conviction on the uncorroborated testinmony of an acconpli ce.

Conpare, e.qg., United States v. Gordon, 987 F.2d 902, 906 (2d

Cir. 1993)(“conviction may be sustained on the basis of the

testinmony of a single acconplice”); United States v. Baker,

985 F.2d 1248, 1255 (4'" Cir. 1993)(same) with, e.g., Ala. Code

§ 12-21-222 (prohibiting conviction based solely on
uncorroborated testinmony of acconplice); Cal. Penal Code 8
1111 (sane); Nev. Rev. Stat 8§ 175.291 (sanme); N Y. Crim Proc.
Law § 60.22 (sanme); O. Rev. Stat. § 136.440 (sane); S.D. Cod.

Laws 8§ 23A-22-8 (sane); Tex. Code Crim Pro., art. 38.14
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(same).* Simlarly, federal practice treats circunstantia
evidence identically to direct evidence and permts conviction
based solely on such evidence, whereas nmany states that allow
the death penalty permit a conviction based solely on
circunstantial evidence only if such evidence excludes to a
noral certainty every other reasonable inference except guilt.

Conpare, e.d., United States v. Russell,

971 F.2d 1098, 1108-09 (4" Cir. 1992)(“a jury need not be
instructed that circunstantial evidence nust be so strong as
to exclude every reasonabl e hypothesis other than guilt”)

with, e.qg., Gegory v. State, 15 S.W3d 690, 694 (Ark.

2000) (where conviction based solely on circunstanti al
evi dence, the evidence nust “show guilt to a noral certainty,
and must exclude every other reasonabl e hypothesis than that

of the guilt of the accused”); Jackson v. State, 758 N E.2d

1030, 1036 (Ind. Ct. App. 2001)(sane); People v. Guiliano, 482

N. E. 2d 557, 558 (N. Y. 1985)(sane).

Even nore fundanentally, it appears reasonably well
established that the single nobst conmon cause of m staken
convictions is inaccurate eye-witness testinmony. As recently

summari zed by Senior Circuit Judge Jon O Newmran of the Second

“According to the Governnent, the instant case agai nst
def endant Qui nones relies heavily, though not exclusively, on
the testinony of acconplices. See Govt. Mem 18, n.6.
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Circuit:

Experi ence has shown that in sonme cases juries have

been persuaded beyond a reasonabl e doubt to convict and
vot e

t he death penalty even though the defendant is innocent.
The nost conmon reason is that one or nore eyew t nesses
sai d t hey saw t he defendant commt the crinme, but it
| ater turned

out that they were m staken, as eyew tnesses soneti nes
are.

Newman, “Make Judges Certify Guilt In Capital Cases,” Newsday,

July 5, 2000, p. A25.%® See also, e.g., National Institute of

Justice DNA Study, supra, at 15; Def. Mem 23. The federal

rul es of evidence are no |ess receptive to such eye-w tness
testimony than state rules, and federal courts, at both the
trial and appellate |evels, apply, even nore than state
courts, highly deferential standards to jury findings prem sed
on such testinony.

Accordingly, there is no good reason to believe the
federal systemw ||l be any nore successful at avoiding

m st aken inpositions of the death penalty than the error-

% Judge Newman's “op-ed” piece, pronpted by the
controversi al execution of Gary Grahamin Texas, see Def. Mem
18, suggests that |egislatures mght be able to reduce the
ri sk of wongful capital convictions to arguably acceptable
|l evel s by requiring the trial judge to certify, as a
precondition to inposing the death penalty, that guilt has
been proved, not only beyond reasonabl e doubt, but to a
certainty. Whether such a legislative solution could solve the
due process problens here presented is well beyond the scope
of this Opinion.
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prone state systens already exposed.

In its Opinion of April 25, the Court also supported its
overal |l conclusions by reference to the unusually high rate of
l egal error (68% detected in appeals (both state and federal)
from death penalty convictions, as shown by the conprehensive
study of those appeals released in 2000 by Professor James

Li ebman and his col |l eagues. See Qui nones, 196 F. Supp.2d at

418. While legal error is not a direct measure of factual

error, Liebman’s study was concerned with errors that the
appel l ate courts had determ ned were not harm ess and that
t herefore could be outcome-determ native. See Janes S.

Li ebman, et al., A Broken System Error Rates |In Capital

Cases, 1973-1995 (2000) at 32. That such errors could infect
nearly 7 out of every 10 capital cases strongly suggests that,
at a mnimum the trial process appears to operate with |ess
reliability in the context of capital cases than el sewhere.
Mor eover, Liebman and his col |l eagues conclude, in a recently-
rel eased foll ow-up analysis of their data, that the 68% error
rate if anything understates the extent of the problemso far
as factually m staken capital convictions are concerned. See

James S. Liebman, et al., A Broken System Part |1: Why There

|s So Miuch Error In Capital Cases, And What Can Be Done About

Lt (2002), at 25.
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In response, the CGovernnent |aunches an extended, and
remar kably personal attack on Liebman and his study, annexing
critical press releases fromelected officials such as the
Attorney General of Montana and the Governor of Florida, and
even arguing that the study is suspect because Liebman (though
only one of the six authors of the study) is, allegedly, an
avowed opponent of the death penalty. Govt Mem 30-31. As
convi nci ngly shown, however, in the Brief Am cus Curiae O 42
Social Scientists filed in response, the Liebman study,
comm ssi oned at the behest of the Chairman of the U. S. Senate
Judiciary Commttee, is by far the nost careful and
conprehensive study in this area, and one based, noreover,
exclusively on public records and court deci sions.

VWhen it conmes to sonething as fundanental as protecting
t he i nnocent, press releases and ad hom nem attacks are no
substitute for reasoned discourse, and the fatuity of the
Governnment’ s attacks on Liebman’s study only serves to
hi ghli ght the poverty of the Governnent’s position. At the

sane tinme, no judge has a nonopoly on reason, and the Court

1t may al so be noted that Justice Breyer, in his
concurring opinion |last week in Ring, supra, 2002 W. 1357257
at *20-*22, relies repeatedly on the Liebman studies, noting
t hat even those schol ars who have been critical of many ot her
studies in this area have been generally approving of the
Li ebman studies. |d.
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fully expects its analysis to be critically scrutinized.
Still, to this Court, the unacceptably high rate at which
i nnocent persons are convicted of capital crines, when coupled
with the frequently prolonged del ays before such errors are
detected (and then often only fortuitously or by application
of new y-devel oped techni ques), conpels the conclusion that
execution under the Federal Death Penalty Act, by cutting off
t he opportunity for exoneration, denies due process and,
i ndeed, is tantamount to foreseeable, state-sponsored nurder
of innocent human bei ngs.

Accordingly, the Court grants defendant’s notion to
strike all death penalty aspects fromthis case, on the ground

that the Federal Death Penalty Act is unconstitutional.

SO ORDERED

Dat ed: New Yor k, NY
July 1, 2002 JED S. RAKOFF, U.S.D.J.
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