UNI TED STATES DI STRI CT COURT
SOQUTHERN DI STRI CT OF NEW YORK

NORTHROP GRUMMAN OVERSEAS SERV. -
CORP.
Plaintiff, : 03 Giv. 1681 (LAP)
_ agai nst - : OPI Nl ON_AND ORDER
BANCO W ESE SUDAMER S, E
Def endant . ;
___________________________________ X

LORETTA A. PRESKA, United States District Judge:

Plaintiff Northrop G umman Overseas Service Corporation
(“Northrop” or “Plaintiff”), filed the original conplaint in this
action on August 26, 2002 in the Suprene Court of the State of
New Yor k, County of New York, against defendant Banco W ese
Sudaneris (“BW5" or “Defendant”). On the sanme date, Plaintiff
filed an ex parte application for an order to show cause for a
prelimnary injunction with an application for a tenporary
restraining order (“TRO') which the state court, the Honorable
Her man Cahn, granted, enjoining BWs “and all those acting for or
on its behalf or in concert with it” from accepting,
transferring, paying, or otherw se conveying funds in the anount
representing the proceeds of the L/C

On Septenber 20, 2002, the return date of the order to
show cause, the Honorable Karla Mdskowitz held a hearing on
Plaintiff’s notion for a prelimnary injunction. At the

conclusion of the hearing, the court granted Plaintiff’s notion



and i ssued an order continuing the TRO On Cctober 17, 2002, the
state court entered a prelimnary injunction order to the sane
effect as the TRO

On February 17, 2003, the Sumons and Conpl ai nt were
served on BW5 pursuant to the Inter-Anerican Convention on
Letters Rogatory, and, on March 11, 2003, BWS tinely renoved the
action pursuant to this Court’s diversity jurisdiction.® On July
10, 2003, Plaintiff filed an anmended conplaint (“Conplaint”). By
notice of notion dated August 1, 2003,?2 Defendant noved to
di sm ss the Conplaint on the basis of failure to plead a prim
faci e showi ng of personal jurisdiction pursuant to Federal Rule
of Cvil Procedure 12(b)(2) and the doctrine of forum non

conveni ens, and to vacate the prelimnary injunction order issued

! By notice of notion dated April 1, 2003, Plaintiff noved
to remand this case back to the state court. This Court denied
that notion in an endorsenment dated May 30, 2003, finding that
the renoval was tinely.

2 By notice of notion dated June 16, 2003, Defendant noved
to dismss the original conplaint pursuant to Fed. R Cv. P.
12(b)(2), 12(b)(6), and 9(b) for lack of personal jurisdiction,
failure to state a clai mupon which relief may be granted,
failure to plead fraud with particularity, pursuant to the
doctrine of forum non conveniens, and pursuant to Fed. R Gv. P.
60(b) (4) and 60(b)(6) for an order vacating the prelimnary
i njunction order issued by the New York State Suprene Court.
Because Plaintiff filed an Amended Conplaint on July 10, 2003,
Def endant withdrew its June 16, 2003 notion to dismss and filed
the instant notion to dismss the Anended Conplaint. By Meno-
Endor senent dated July 24, 2003, this Court ordered the parties’
agreenent that Defendant would not include in the instant notion
any argunents based on Fed. R Civ. P. 9(b) or 12(b)(6) but
reserved the right to nove for dismi ssal on these grounds at a
future date, as appropriate.




by the New York State Suprene Court pursuant to Rules 60(b)(4)

and 60(b)(6).2® For the reasons stated bel ow, Defendant’s notion

to dismss pursuant to Fed. R Civ. P. 12(b)(2) is granted.
BACKGROUND

Except where noted, the facts stated are drawn fromthe
Conmpl ai nt, docunents attached to affidavits submtted by both
parties which are incorporated in the Conplaint by reference, and

docunents filed by the parties in the state court. See Cortec

| ndustries, Inc. v. SumHolding L.P., 949 F.2d 42, 47 (2d G

1991) (“[T]he conplaint is deened to include any witten
instrument attached to it as an exhibit or any statenments or

docunents incorporated in it by reference.”); Pani v. Enpire Blue

Cross Blue Shield, 152 F.3d 67, 75 (2d Gr. 1998) (matters of

public record may be considered on notion to disnmiss); Hirschfeld

v. Cty of New York, No. 97 Cv. 6059, 1997 U.S. Dist. LEXI S

14942, at *2 (S.D.N. Y. Sept. 30, 1997) (docunents on file with
state court nmay be considered on notion to dismss).

Northrop is a Delaware corporation with its principal
pl ace of business in Maryland. (Conpl. ¥ 5.) BWS is a bank
organi zed under the laws of Peru with its principal place of
business in Peru. (Conpl.  6.)

Northrop entered into a contract with the Mnistry of

3 By Order dated Cctober 21, 2003, this Court denied
Plaintiff’s request to conpel discovery on the pending notion
finding that Plaintiff’s discovery requests were irrelevant to
Def endant’ s noti on.



Transportation, Comunications, Housing and Construction of Peru
(the “MIC’), signed Decenmber 30, 1996, under which Northrop was
to provide a radar systemto the MIC for use in the Jorge Chavez
International Airport in Lima, Peru (the “Contract”). (Conpl.
2.) The Contract is governed by Peruvian law. (Conpl. T 21.)

The Conpl eti on Bond and the Corresponding Letter of Credit

The Contract required Northrop to provide a “conpletion
bond” in the anmount of the total value of the Contract to
guarantee its full performance. (Conpl. § 25.) Northrop
obt ai ned the conpl eti on bond, governed by Peruvian | aw, from BWS
whi ch i ssued the bond on behalf of Northrop for the benefit of

the MIC. (Conpl. 19 25, 85.) The conpletion bond, by its terns,

is “solidary, unconditional, irrevocable, on demand and wi t hout
wai ver of excussio benefits* . . . with respect to faithful
conpliance with the contract.” (Affidavit of Thomas H Gol den,

sworn to June 18, 2003 (“CGolden Aff.”), Ex. D (conpletion bond);
see also Conpl. § 27.) Under Peruvian |aw, the MIC could only
exercise the conpletion bond if Northrop did not performits

obl i gations under the Contract. (Conpl. T 28.) BWS5 issued the

conpl etion bond at the request of the Bank of Nova Scotia, Canada

4 “Under civil law, excussion is defined as a diligent
prosecution of a renedy against a debtor or the exhaustion of a
renedy agai nst a principal debtor prior to resorting to his
sureties. The literal translation of excussio is discussion.”
Federal Desposit Ins. Corp. v. Consolidated Mirtg. & Finance
Corp., 691 F. Supp. 557, 565 (D.P.R 1988) (citing Black’s Law
Dictionary 509 (5th ed. 1979)).




based on a tel ex which stated:
On our behalf and full responsibility please issue your
| etter of guarantee in favor of [the MIC] for account
of [Northrop]. . . . Your guarantee nust be effective
from Decenber 30, 1996 and include the follow ng
wor di ng i n Spani sh:

“[ Exact wording of the conpletion bond which BWS
i ssued] .”

Qur counter guarantee in your favor . . . under which

we irrevocably and unconditionally undertake to

rei mburse you agai nst your first demand by tested tel ex

or swift nmessage for any anmount up to [the value of the

conpl eti on bond] indicating that you have been required

by beneficiaries to pay under your letter of

guar ant ee. ®
(CGol den Aff., Ex. E.)

In or about June 2001, JP Morgan took the role of the
Bank of Nova Scotia, and the JP Morgan L/ C repl aced the Bank of
Nova Scotia' s letter of credit. (See Golden Aff., Ex. F (JP
Morgan L/ C issuing docunent which expressly states that it is a
condition of the L/C that it shall becone operative upon the
receipt of BWS' notification of the cancellation of the Bank of
Nova Scotia' s standby letter of credit).) The value of the L/C,

| i ke the counter guarantee originally issued by the Bank of Nova

Scotia, mrrors the conpletion bond. (Conpl. ¥ 29.) By its

°® Northrop asserts in the Conplaint that it was at BWS
request that Northrop obtained a counter-guarantee in the form of
a letter of credit issued by JP Morgan in New York on June 13,
2001 (the “L/C). (Conpl. 97 29, 86.) However, it is clear from
t he docunents provided that the original counter guarantee,
i ssued at the sane tinme as the conpletion bond, was issued by
Bank of Nova Scotia, Canada at the request of Northrop for the
benefit of BWs in the formof an irrevocable standby letter of
credit. (Golden Aff., Ex. E.)



ternms, all comrunications relating to the L/C, including any draw
on the L/C, were to be directed to the Chase Manhattan Bank,
standby letter of credit departnment, 4 Chase Metrotech Center

8'" Fl oor, Brooklyn, New York. (Conpl. T 31; see also Col den
Aff., Ex. F.) The L/C, addressed to BW5, provides:

We hereby issue our irrevocable standby letter of

credit . . . in your favor for account of [Northrop],
P.O Box 451 Mail Stop A275, Baltinore, Mryland, USA
21203.

This standby letter of credit is issued as our counter
guarantee to your letter of guarantee . . . in favor of
[the MTC] . . . and replaces Bank of Nova Scotia Letter
of Credit . . . presently issued in your favor as a

counter guarantee to your letter of guarantee.

The Chase Manhattan Bank hereby irrevocably and

uncondi tionally undertake [sic] to reinburse you

agai nst your first demand by authenticated telex or

swi ft nmessage for any anount up to USD11, 942, 016. 80

i ndi cating that you have been required by beneficiaries

to pay under your |etter of guarantee.
(CGolden Aff., Ex. F;, see also Conpl. ¥ 32.) The L/Cis expressly
governed by the Uniform Custons and Practice for Docunentary
Credits (1993) Revision International Chanber of Conmerce
Publication No. 500 (“UCP").°® (Golden Aff., Ex. F.)

The Court of Appeals has noted that:

Generally, letters of credit are designed to substitute
for, and therefore support, an obligation to pay. They

6 Under New York law, Article 5 of the U CC is
i napplicable to letters of credit which are subject to the UCP by
the “terns [of the |etter of credit] or by agreenent . .
N.Y. UCC § 5-102(4). However, New York courts have heId t hat
the defense of “fraud in the transaction” under the U C. C stil
applies to letters of credit subject to the UCP. See KMWInt’|
v. Chase Manhattan Bank, N. A, 606 F.2d 10, 16 (2d G r. 1979).
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I nvol ve three separate, but related, contracts — the
under|lyi ng sal es contract between a buyer and a seller;
t he agreenent between an issuing bank and its custoner,
t he buyer, by which the bank agrees to issue a letter
of credit; and the letter of credit itself, which is
the bank’s commitnent to pay the beneficiary, the

sell er, upon conpliance with terns and conditions
specified in the letter of credit.

All Service Exportacao, |nportacao Conercio, S.A Vv. Banco

Banerindus Do Brazil, S. A, 921 F.2d 32, 34 (2d Cr. 1990)

(citing First Comercial Bank v. Gotham Originals, Inc., 64

N. Y. 2d 287, 294 (N.Y. 1985)). Typically, the bank agrees to
issue the letter of credit in return for its custonmer’s prom se

to reinburse it for any paynents made under the letter of credit

plus a comm ssion. See First Comercial, 64 N Y.2d at 294. The
New York Court of Appeals has further explained that:

The fundamental principle governing these transactions
is the doctrine of independent contracts. It provides
that the issuing bank’s obligation to honor drafts
drawn on a letter of credit by the beneficiary is
separate and i ndependent fromany obligation of its
custoner to the beneficiary under the sale of goods
contract and separate as well from any obligation of
the issuer to its custonmer under their agreenent.
Stated another way, this principle stands for “the
fundanmental proposition . . . that all parties [to a
letter of credit transaction] deal in docunents rather
than with the facts the docunents purport to reflect.”
Thus, the issuer’s obligation to pay is fixed upon
presentation of the drafts and the docunments specified
inthe letter of credit. It is not required to resolve
di sputes or questions of fact concerning the underlying
transacti on.

|d. at 294-95.
While situation here varies slightly fromthe

traditional circunstances, it is typical of international letter



of credit transactions, and the sane principles apply. See,

€.09., United Technologies Corp. v. Ctibank, N A, 469 F. Supp.

473, 477 (S.D.N. Y. 1979). Here, there are two letters of credit
acting under the Contract--the first, the conpletion bond issued
by BWs in favor of the MIC acting as a guarantee of Northrop's
performance, and the second, issued by JP Morgan in favor of BWS,
rei mbursi ng BWS should BWS be required to pay out the conpletion
bond to the MIC. As discussed, supra, if JP Mdrgan were required
to pay out the L/Cto BW5 it would debit from Northrop’ s account
the anobunt paid to BWS plus any fee agreed to by Northrop and JP
Morgan pursuant to which the L/C was issued.’

The Di spute between the MIC and Northrop

The subject of the Contract, the radar system is
primarily conprised of three parts: the control center, the
radar station, and the sinmulator. (Conpl. T 22.) The Contract
provi ded that the MIC woul d accept the radar systemin two

stages. (Conpl. T 35.) First, there would be a prelimnary

" Neither party has provided any docunentation regarding the
agreenent between Northrop and JP Morgan pursuant to which the
L/ C was issued. However, in response to an Order dated Septenber
9, 2004, Plaintiff submtted an affidavit stating that if JP
Morgan were required to pay BW5S under the LC, JP Mdrgan woul d
“imedi ately debit [the sanme anobunt] from Account No. 323-1-58390
held by [Northrop] . . . [which] is located at . . . JPMrgan
Chase Bank, 270 Park Avenue, New York, New York 10017.~"
(Affidavit of Lloyd A Straits, sworn to Septenber 14, 2004
(“Straits Aff.”) 9 4.) The account address listed for Northrop
on the L/Citself--the only address listed for Northrop--is “P.QO
Box 451 Mail Stop A275, Baltinore, Maryland, USA 21203.” (Gol den
Aff., Ex. F.)



techni cal acceptance when the systemwas installed and operations
began, and second, there would be a “final” acceptance begi nning
thirty days after technical acceptance which woul d indicate that
the systemwas in full conpliance with the Contract’s terns.
(Conpl. T 35.) On Novenber 30, 1998, Northrop and the MIC
entered into an agreenent that the MIC would grant parti al
acceptance of the system and specified terns under which the MIC
woul d accept the remainder and issue the final acceptance.

(Conpl. 19 36-40.) On July 19, 2002, Northrop wote to the MIC
stating that all of the requirenents for acceptance of the system
had been net and requesting that the MIC i ssue the final

accept ance under the Contract. (Conpl. ¥ 45.) The MIC refused
to issue the final acceptance. (Conpl. ¥ 46.) By letter dated
July 26, 2002, Northrop term nated the Contract due to the MIC s
failure to grant final acceptance and sought to initiate dispute
resol uti on procedures required under the Contract. (Conpl.

1 47.)

BWS' Attenpts to Draw Upon the L/C

On July 26, 2002, the MIC wote to BWS requesting that
the termof the conpletion bond be extended for three nonths and
stated that if it was not extended by BWs within 48 hours, “it
nmust be executed in favor of the [MIC].” (Prescott Aff., Ex. P
(letter); see also Conpl. § 49.) On July 31, 2002, BWS sent a

tel ex nessage to JP Mdrgan stating:



Unl ess you extend maturity date of your stand by letter
of credit . . . we have to execute your referenced
stand by L/C and stating that we have been required by
beneficiaries to pay under our |etter of guarantee.

Therefore, we are claimng paynent . . . to be credited
to our account :

Ki ndl y advi se extension or confirm paynent.
(Prescott Aff., Ex. Q (letter); see also Conpl. § 50.) Plaintiff
al | eges “upon information and belief” that on July 31, 2002, the
MIC had not attenpted to draw upon the conpletion bond and BW5
had not paid the proceeds of the conpletion bond to the MIC
(Conpl. 9 51.) 1In early August 2002, representatives of Northrop
and the MIC began negotiations. (Conpl. § 52.) However, on
August 12, 2002, Northrop received a letter fromthe MIC dated
August 9, 2002 purporting to termnate the Contract, an act which
according to Plaintiff violated terns of the Contract. (Conpl.
19 60-70.) By letter dated August 9, 2002, and apparently
recei ved by BWS on August 12, the MIC requested “by full right”
execution of the conpletion bond. (Golden Aff., Ex. G (letter);
see also Conpl. f 71.) According to Plaintiff, this exercise
al so violated provisions of the Contract. (Conmpl. § 72.) On
August 20, 2002, BW5 contacted JP Morgan by telex stating that
“we have been required by beneficiaries to pay under our letter
guarantee” and therefore “are claimng paynent of your stand by
letter of credit.” (Conpl. ¥ 73; see also CGolden Aff., Ex. H

(telex).) BWS had not paid the proceeds of the conpletion bond
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to the MIC on or before August 20, 2002. (Compl. § 74.)
According to Plaintiff, on August 20, 2002, representatives of
the MIC advi sed Northrop that the MIC had verbally instructed BWS
not proceed with the draw down of the conpletion bond and issued
witten instructions stating the sane. (Conpl. § 75.) On August
21, 2002, JP Modrgan sent a telex to BW5 on behal f of Northrop
advi sing that Northrop and the MIC were in negotiations and
requesting that BWS await the outconme of those negotiations

bef ore demandi ng paynent of the L/C. (Conpl. § 76; see also

Gol den Aff., Ex. | (telex).) On August 22, 2002, BWS responded
by telex stating that “we acted according with the instruction
received frombeneficiary . . . [and] [t]hat instruction

i ndi cated the paynment of our guarantee, so that we are sending
our nessage again,” claimng paynent. (Golden Aff., Ex. J
(telex); Conpl. § 77.) On August 22, 2002, BW5 had not paid the
proceeds of the conpletion bond to the MIC. (Conpl. § 78.) By
| etter dated August 23, 2002, the MIC advi sed BW5 that the MIC
and Northrop had initiated conciliatory negotiations in order to
seek a resolution of the disputes arising fromthe Contract.
(Conpl. 9 79.) Also on August 23, representatives of Northrop
hel d a tel econference with representati ves of BW5, during which
BWS i nfornmed Northrop that it was aware that negotiations were
ongoi ng between BW5 and the MIC and it was al so aware that the

MIC wi shed to suspend paynent of the conpletion bond. (Conpl. 1

11



80.) As of the date of the Conplaint, July 10, 2003, Northrop
and the MIC remain in negotiations unable to reach a resol ution.
(Conpl. 9 82.) Also as of the date of the Conplaint, BW5 stil
has not paid the proceeds of the conpletion bond to the MIC
(Conpl. 1 83.)

The I nstant Action

Plaintiff alleges three causes of action against BW&:
(1) fraudulent exercise of a letter of credit under U C C § 5-
109; (ii) comon law fraud; and (iii) conversion, as well as a
claimfor injunctive relief. Each cause of action is prem sed on
the sane alleged facts - that BWS5 fraudulently called upon the
L/ C by making a material msrepresentation that a condition
precedent to paynent had been satisfied, facilitating the MIC s
fraud upon Northrop, and thereby depriving Northrop of its
interest in the L/C funds.

DI SCUSSI ON

Juri sdiction

In considering a notion to dismss for |ack of personal
jurisdiction under Fed. R Gv. P. 12(b)(2), the plaintiff bears
t he burden of establishing jurisdiction over a defendant. Kernan

V. Kurz-Hastings, Inc., 175 F. 3d 236, 240 (2d Gr. 1999). As no

evidentiary hearing or discovery has taken place thus far, the
plaintiff nay defeat a notion to dismss “by pleading in good

faith, see Fed. R Cv. P. 11, legally sufficient allegations of

12



jurisdiction.” Ball v. Metallurgie Hoboken-Overpelt, S. A, 902

F.2d 194, 197 (2d Cr. 1990). A Rule 12(b)(2) notion “assunes
the truth of plaintiff’s factual allegations for purposes of the
noti on and chal l enges their sufficiency.” 1d. |In reviewing a
defendant’s notion to dismss, it is proper for the court “to

receive and weigh affidavits.” Dauman v. Hallmark Card, Inc.,

No. 96 Civ. 3608, 1998 U.S. Dist. LEXIS 1452 (S.D.N. Y. Feb. 9,

1998); see also ESI, Inc. v. Coastal Corp., 61 F. Supp. 2d 35, 38

n.54 (S.D.N.Y. 1999) (“In considering a Rule 12(b)(2) notion, the
court may consider affidavits and docunents submitted by the
parties w thout converting the notion into one for summary

judgnment under Rule 56.”) (citations omtted). In doing so, “al
al l egations are construed in the light nost favorable to the
plaintiff and doubts are resolved in the plaintiff’s favor,

not wi t hstandi ng a controverting presentation by the noving

party.” A.l. Trade Finance, Inc. v. Petra Bank, 989 F.2d 76, 79-
80 (2d Cir. 1993). Utimtely, however, the plaintiff rnust
establish personal jurisdiction by a preponderance of the
evi dence, either at an evidentiary hearing or at trial. [d. at
79.

Personal jurisdiction in a diversity case is determ ned
first by the law of the state in which the district court sits.
Id. at 240. If jurisdiction is found under state law, the court

nmust exam ne whet her exercise of that jurisdiction “conports with

13



the requisites of due process.” Louros v. Cyr, 175 F. Supp. 2d

497, 519 (S.D.N. Y. 2001) (citing Bensusan Restaurant Corp. V.

King, 126 F.3d 25, 27 (2d Cr. 1997)); see also ESI, 61 F. Supp.

2d at 38 (“In diversity actions, the extent of the court’s
personal jurisdiction is governed by New York |aw, as
circunscri bed by the Due Process Clause of the United States
Constitution”) (citations omtted). Plaintiff asserts that
jurisdiction may be found under CPLR 88 301, 302(a)(2), and/or
302(a)(3).8

A Jurisdiction under CPLR § 301

A foreign corporation can be sued in New York under
CPLR 8 301 if it has engaged in a “continuous and systematic”
course of doing business such that a finding of its “presence” in
the jurisdiction is warranted. N Y. CPLR § 301; Ball v.

Met al | urgi e Hoboken-Overpelt, S. A, 902 F.2d 194, 198 (2d Gr.

1990); J.L.B. Equities Inc. v. Ocwen Financial Corp., 131 F

Supp. 2d 544 (S.D.N. Y. 2001). The presence in the state nust be
“per manent and continuous” not just “nerely occasional or

casual .” Hearst Corp. v. Goldberger, No. 96 Cv. 3620, 1997 U S.

8 The parties appear to agree that CPLR § 302(a) (1) does not
apply. (See Pl'’s Qopp. Br. at 10 n.4.) In any case, Faravelli v.

Bankers Trust, 447 N Y.S. 2d 962 (1st Dep’'t 1982), aff’d, 59
N.Y.2d 615 (N. Y. 1983), appears to preclude application of §
302(a)(1). See id. at 338 (finding that the transmttal of
docunents to New York calling for paynent on letter of credit and
mai nt enance of correspondent accounts with three or four banks in
New York City does not rise to the level of activity contenpl ated
by 8 302 as a basis for personal jurisdiction).

14



Dist. LEXIS 2065 (S.D.N. Y. Feb. 26, 1997) (citations omtted).
New York courts will consider the “aggregate of the corporation’s

activities in the State,” Laufer v. Ostrow, 55 N Y.2d 305 (N.Y.

1982), and the “quality and nature of the corporation’ s contact
with the State” to determine if it would “make it reasonabl e and
just” to require a party to defend an action in New York, id. at
310. “In assessing whether jurisdiction |lies against a foreign
corporation, both [the Court of Appeals] and the New York courts
have focused on a traditional set of indicia: for exanple,

whet her the conpany has an office in the state, whether it has
any bank accounts or other property in the state, whether it has
a phone listing in the state, whether it does public relations
wor k there, and whether it has individuals permanently |located in

the state to pronote its interests.” Wwa v. Royal Dutch

Petroleum Co., 226 F.3d 88, 98 (2d Cr. 2000); see also Hoffritz

for Cutlery, Inc. v. Ampjac, Ltd., 763 F.2d 55, 58 (2d Cr. 1985)

(“The New York courts . . . have focused upon factors including:

t he existence of an office in New York; the solicitation of
business in the state; the presence of bank accounts and ot her
property in the state; and the presence of enployees of the
foreign defendant in the state.”) The standard “is a stringent
one because a corporation which is anendable to the Court’s
general jurisdiction ‘may be sued in New York on causes of action

wholly unrelated to acts done in New York.’” In re Ski Train

15



Fire, 230 F. Supp. 2d 376, 382 (S.D.N. Y. 2002) (citations
omtted).
1. BWS' New York Contacts

Plaintiff argues that BWS “continuously and
systenmatically does business in New York” which provides a basis
for general jurisdiction under § 301.

| note at the outset that Plaintiff has made no
al l egation that Defendant has solicited business in the state,
has a phone listing in the state, owns property in the state
(ot her than one bank account), does public relations work in the
state or has any enployees in the state. Further, BWS banking
activities are governed by Peruvian | aw, BW5 does not have a
Iicense issued by the Superintendency of Banking and | nsurance of
Peru or by any other authority or power of the Peruvian
government allowing it to conduct business in New York, and BW5
is not licensed to do business in New York by any New York
authority. (See Supplenental Affidavit of Thomas H. Gol den,
sworn to Septenber 16, 2003, Ex. A (Declaration of Jose Roberto
Arréspide Del Busto,® sworn to June 16, 2003 (“Del Busto Decl.”)
at § 14-15).) Thus, nost of the traditional indicia of “doing

busi ness” are wholly absent. Plaintiff instead points to other

° M. Del Busto has been the general counsel of BWS since
April 2000. (Del Busto Decl. T 2.)

16



al l eged contacts. (See PlI's Qpp. Br. at 10; Pl's Sur-Reply Br.?*®
at 3.)

First, Plaintiff asserts that BWS' 2001 annual report
pl aces stars, representing “Branches,” at New York and Mam on a
map of the Americas. (Conpl. § 10; see also Affidavit of Darrel
Prescott, sworn to August 29, 2003 (“Prescott Aff.”), Ex. H
(sel ected pages fromthe annual report).) Although a star is
| ocated on the map at New York, the listing of branches and
associates in that sane report lists only a BWs branch in Mam .
(Conpare Prescott Aff., Ex. Hat p. 56 and id. at pp. 59-60.)
Further the Del Busto Declaration states that “BW5 does not have
of fi ces, enployees or agents of any type in New York, other than
those with whomit perforns correspondent banking activities.”
(Del Busto Decl.  16.) Additionally, BWs is not licensed to do
busi ness in New York by any New York authority, BWS does not
recei ve deposits or nake loans in New York, BWS does not pay
taxes in New York, BWS does not own real estate or other property
in New York, except for the funds it nmaintains in correspondent
accounts at several New York banks. (Del Busto Decl. Y 15-18,
20.) Plaintiff does not directly dispute these statenents other

than to reiterate that BW5 purports to have a New York branch

10 Reference is to Plaintiff’s Suppl enmental Menorandum of
Law in Opposition to Defendant’s Motion to Dism ss, dated
Novenber 14, 2003. Plaintiff submitted this supplenental brief
“to afford the Court the benefit of citations to the [Conpl aint]
that related directly to this Court’s jurisdiction over BWs.”
(Pl"s Sur-Reply Br. at 4.)

17



based upon the map contained in the BWs 2001 Annual Report. In
the face of contrary evidence disproving Plaintiff’s allegation
contained not only in the very annual report which Plaintiff has
subnmitted as the basis for the allegation but also the Del Busto
Declaration, Plaintiff’s allegation is insufficient. This is
particularly true in light of the fact that Defendant is not
authorized to do business in New York. Although on a notion to
dism ss | nust resolve all doubts and construe all docunents in
favor of the plaintiff, Plaintiff has failed to present a prim

faci e case based upon this allegation. See Stewart v. Vista

Point Verlag, No. 99 Cv. 4225, 2000 U.S. Dist. LEXIS 14236, at

*8-12 (S.D.N. Y. Sept. 29, 2000), aff'd, 20 Fed. Appx. 91 (2d G r
2001). Thus, Plaintiff has failed to allege that Defendant has
an office located in the state.

Second, Plaintiff alleges that BWs' interactive website
is accessible in New York and allows all clients to bank on-line
(Conpl. 9 11; Prescott Aff., Exs. F, G. However, courts have
routinely held that the fact that a foreign corporation has an
interactive website accessible to New York, wi thout nore, is
insufficient to confer jurisdiction under CPLR 8 301. Spencer

Trask Ventures, Inc. v. Archos S.A., No. 01 Cv. 1169, 2002 U.S.

Dist. LEXIS 4396, at *22 (S.D.N. Y. Mar. 18, 2002) (citing Drucker

Cornell v. Assicurazioni Generali S.p.A., No. 97 Gv. 2262, 2000

US Dist. LEXIS 2922 (S.D.N.Y. Mar. 16, 2000)); Cornell v.
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Assi curazioni Cenerali, S.p.A., Nos. 97 Cv. 2262, 98 Cv. 9186,

2000 U.S. Dist. LEXIS 2922 (S.D.N. Y. Mar. 16, 2000) (collecting
cases and noting that “a firm does not ‘do[] business’ in New
York sinply because New York citizens can contact the firmvia

the worl dwi de web”); see also Ski Train, 230 F. Supp. 2d at 383

(“Were it otherwi se, every entity or individual that ran a highly
interactive website fromanywhere in the world could be sued for
any reason in New York.”).

Third, Plaintiff alleges that BW5 has of fered ADRs that
were listed on the NYSE until 2001 and BW5 nmade filings with the
U S. Securities and Exchange Conmmi ssion until 2001. (Conpl.
12; Prescott Aff., Exs. I, J.) However, such allegations
(irrespective of their sufficiency) are irrel evant because as
Plaintiff concedes, BWS ADRs were permanently delisted over one
year before this action was commenced i n August 2002. See

Pi raeus Bank, S.A. v. Bank of N.Y. Co., No. 02 Cv. 1285, 2002

US Dst. LEXIS 17751, at *7 (S.D.N. Y. Sept. 19, 2002) (“a
corporation’s ‘presence’ under 8 301 is determned relative to
the tinme at which the action is commenced”). Simlarly,
Plaintiff’s allegation that in 1997 investors with addresses in
the United States held 30% of the total outstanding comon shares

of BWs (Conpl. 9§ 13; Prescott Aff., Ex. K), is also irrelevant

because, inter alia, Plaintiff makes no allegation as to what

percentage of those investors, if any, is |ocated in New YorKk.
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See Ski Train, 230 F. Supp. 2d at 408 (rejecting plaintiff’s
inplied argunent that contracts with the United States in general
could formthe basis of exercising general jurisdiction in New
York). Likew se, the allegation that BWS hol ds approxi mately $50
million in letters of credit with U S. banks, with approxi mately
$26 mllion of those issued by JP Morgan, (Conpl. 91 14-16;
Prescott Aff., Ex. C at 75:25-76:2 (transcript of hearing)),
fails to specify any percentage of that business (or BWS overal
busi ness) as being in New York.

Fourth, Plaintiff alleges that BW5 has correspondent
banki ng relationships with at |east six New York banks and
mai ntai ns an account with the Bank of New York in New York City.
(Conpl. 19 15, 16; Prescott Aff., Ex. L.) “Correspondent banking
rel ationships are used to facilitate international financial

transactions and noney transfers.” |International Housing, Ltd.

v. Rafidain Bank Iraq, 712 F. Supp. 1112, 1118 (S.D.N. Y. 1989),

rev’'d on other grounds, 893 F.2d 8 (2d Cir.). It is “well

settled that the existence of a correspondent banki ng
rel ati onship between a foreign bank and a New York correspondent
bank does not subject the foreign bank to jurisdiction here.”

Celton Man Trade v. UTEX S.A., No. 84 Cv. 8179, 1986 U. S. D st.

LEXI S 24280, at *12 (S.D. N Y. June 12, 1986) (citing Verlinden

B.V. v. Central Bank of Nigeria, 488 F. Supp. 1284, 1299

(S.D.N.Y. 1980), aff’d, 647 F.2d 320 (2d Gir. 1981), rev’'d on

20



ot her grounds, 461 U. S. 480 (1983); Am go Foods Corp. v. Marine

M dl and Bank, 384 N. Y.S. 2d 124 (N.Y. 1976); Taub v. Col oni al

Coated Textile Corp., 387 N Y.S. 2d 869 (1lst Dep’'t 1976)).

Presumably, and Plaintiff does not allege otherw se, BWS account
with the Bank of New York is also a correspondent banking
rel ati onshi p account, which courts have consistently held not to

confer personal jurisdiction. See Johnson Electric North

America, Inc. v. Bank of Wales, PLC, No. 90 Cv. 6683, 1991 U. S

Dist. LEXIS 1596, at *5-6 (S.D.N Y. Feb. 8, 1991) (“[C]ourts have
consistently found personal jurisdiction to be |acking even where
t he forei gn bank mai ntai ned an account with its New York

correspondent”) (citing Leema Enterprises, Inc. v. WIli, 575 F.

Supp. 1533 (S.D.N. Y. 1983); National Am Corp. v. Federal

Republic of Ni geria, 425 F. Supp. 1365, 1369-71 (S.D.N. Y. 1977);

Faravelli v. Bankers Trust Co., 447 N. Y.S. 2d 962, 965 (1lst Dep’'t

1982), aff’d, 463 N Y.S.2d 194 (N. Y. 1983)); see also Real uyo v.

Villa Abrille, No. 01 Cv. 10158, 2003 U.S. Dist. LEXI S 11529

(S.D.N. Y. July 8, 2003) (“maintaining a single bank account --
when it is not used to house ‘substantially all’ of a defendant’s
business funds -- will not support the exercise of general
jurisdiction”™) (citations omtted).

Plaintiff’s reliance on Ski Train as a case with
conparabl e facts is inapposite. The court in Ski Train recited

the standard proposition that while each all eged contact standing
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al one may not be sufficient, it is the “totality of the
ci rcunst ances” that the court nust consider and in doing so found
that the contacts viewed in their entirety conferred

jurisdiction. However, in that action the defendant, inter alia,

of fered ADRs presently traded on the NYSE, enployed an investor
rel ations representative in New York, used a New York depository
bank for its ADRs, used two New York law firns on a regular
basi s, brought a suit in New York, and mai ntained a website
offering interactive sales features and stating that it is

“building . . . presence in all fifty states.” See Ski Train,

230 F. Supp. 2d at 383. Here, the only relevant allegations are
that BWS mai ntains an interactive website accessible in New York
with no allegations that woul d denonstrate any particul ar
direction of activity in New York, that BW5 has correspondent
banki ng relationships in New York with no allegations that woul d
denonstrate any substantial or consistent activity, and that BWS
mai ntai ns a New York account with one of those correspondent
banks wth no allegations that woul d denonstrate substantial or
consistent activity in relationship to this account. These
allegations, in sum sinply fall far short of the kinds of

al l egations presented in Ski Train and required under § 301. Cf.

Johnson Electric, 1991 U. S. Dist. LEXIS 1596, at *5-7 (permtting

plaintiff to conduct discovery where defendant had a

correspondent banking relationship in New York, maintained an
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account with that New York bank, and borrowed on a daily basis
funds fromthat account).
2. BW5S as the “Mere Departnent” of Bank Intesa

Plaintiff also asserts that BWs is subject to general
jurisdiction because it is “a nmere departnment” of its parent
conpany, Banca Intesa, which is generally present in New York.
Courts in New York will pierce the corporate veil between parent
and subsidiary for jurisdictional purposes “only when the
subsidiary is acting as an agent for the parent, or the parent’s
control is so conplete that the subsidiary is a ‘nere departnent’

of the parent.” ESI, 61 F. Supp. 2d at 40-42 (citing Koehler v.

Bank of Bernuda Ltd., 101 F.3d 863, 865 (2d Cir. 1996). |In other

wor ds, “courts exam ne whether the control exercised by the
corporate parent substantially exceeds the | evel of control

i nherent in the parent-subsidiary relationship. Dorfnan v.

Marriott Int’'l Hotels, Inc., No. 99 Cv. 10496, 2002 U.S. Dist.

LEXIS 72, at *19 (S.D.N. Y. Jan. 2, 2002). This “require[s] a
fact-specific inquiry into the realities of the actual

rel ati onshi p between the parent and subsidiary.” 1d. (internal
guotation marks and citations omtted). The Court of Appeals has
specified four factors to aid in a court’s determ nation of

whet her one entity is the “nmere departnment” of another: (1)
comon ownership; (2) financial dependency of the subsidiary on

the parent; (3) the degree to which the parent interferes in the
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sel ection of the subsidiary’s executive personnel and fails to
observe corporate formality; and (4) the degree of the parent’s
control over the subsidiary’'s marketing and operational policies.

Id. (citing Vol kswagenwek Aktiengesellschaft v. Beech Aircraft

Corp., 751 F.2d 117, 120-22 (2d Cr. 1984). “The first factor,
common ownership, is essential to the assertion of jurisdiction
over a foreign related corporation, while the other three factors
are inportant. The overall weighing of the various factors thus
necessitates a bal ancing process, and not every factor need wei gh
entirely in the plaintiffs’ favor.” 1d. (internal quotation

mar ks and citations omtted). A finding of personal jurisdiction
under this theory obviously “requires an initial finding that
[the parent] itself is doing business in New York.” Reers v.

Deut sche Bahn AG 320 F. Supp. 2d 140 (S.D.N. Y. 2004).1

The Conpl aint alleges, on information and belief, that
Banca Intesa holds greater than a 95-percent interest in BWS
that the CEO of Banca Intesa and other directors are “intimately
involved in the daily operations of BW5 ” and that BWS has been
provided with “nunerous cash infusions.” (Conpl. § 18-19.)

Plaintiff’s allegation that Intesa holds nore than 95%

1 pPlaintiff's sole allegation with respect to Banca
Intesa’s contacts with New York is that it is “a supervised
foreign banking institution with a branch located at 1 WIlliam
Street, New York, New York.” (Conmpl. 9 19.) Assum ng, w thout
deciding at this stage, that this allegation would be sufficient
to subject Banca Intesa to personal jurisdiction under 8§ 301, the
four factors will be exam ned.
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interest in BWs i s based upon a news article dated April 18,
2002, which states that “[a]s a result of the capital increases,”
Banca Intesa “controls 95% of [BW5].” (See Precott, Aff. Ex M;
see also Pl's Opp. Br. at 12.) A 95-percent interest is

sufficient to establish cormon ownership. See, e.qg., ESI, 61 F

Supp. 2d at 44 (90% ownership sufficient); Tsegaye v. |npol

Al umi num Corp., No. 01 Cv. 5943, 2003 U.S. Dist. LEXIS 1397, at

*16 (S.D.N. Y. Jan. 30, 2003) (90% ownership “clearly” neets
common ownership factor). “It is well established, however, that
‘the *doing business’ test does not subject a subsidiary
corporation to personal jurisdiction sinply because a state has
jurisdiction over the parent, even if the parent is the sole

shar ehol der of the subsidiary.”” Schenck v. Walt Disney Co., 742

F. Supp. 838, 842 (S.D.N. Y. 1990) (citing Saraceno v. S.C

Johnson & Son, Inc., 83 F.R D. 65, 67 (S.D.N. Y. 1979)); see also

Dorfman, 2002 U.S. Dist. LEXIS 72, at * 21 (“Where a plaintiff’s
al | egations of corporate control are supported by evidence of
common ownership and little else, courts refuse to treat a
subsidiary as a ‘nere departnment’ for jurisdictional purposes.”)
(citing cases). Thus, the three “inportant” factors nust be
careful |y exam ned.

Wth respect to the second factor, financial
dependence, “plaintiff nust show that the [subsidiary] could not

be run without the financial backing of [the parent].” Meteoro
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Amusenent Corp. v. Six Flags, Inc., 267 F. Supp. 2d 263, 271

(N.D.N.Y. 2003). 1In this regard, courts have | ooked to whet her
the “parent provides no- or lowinterest |oans to the subsidiary
or extends credit on ternms not otherw se avail abl e, guarantees
the subsidiary’s obligations, or provides and pays for insurance
coverage or other necessities on behalf of the subsidiary,” ESI,
61 F. Supp. 2d at 53 (citing cases), and whether the “subsidiary
retains its own profits or whether they are received by and
reported on the financial statements of the parent,” id. (citing
cases). Plaintiff’s allegation that BWs has been provided with
“nunerous cash infusions” is apparently al so based on the sane
April 2002 news article which states that Banca Intesa “w ||
carry out a US$150mm capital increase at its Peruvian subsidiary
[ BWB], to cover higher bad | oan provisions” and that Banca Intesa
“has injected some US$600mm into [BWS] in the last two years.”
(Prescott Aff., Ex. M see also PI's Opp. Br. at 12.) However
because BWS i s not a wholly-owned subsidiary of Banca | ntesa,

t hese “cash infusions” appear to be further investnents in Banca
Intesa’s ownership interest in BWS rather than being | oans or

extensions of credit lines. Cf. Beech Aircraft, 751 F.2d at 121

(fact that wholly owned subsidiary received financing from parent
considered relevant to finding of financial independence).
I ndeed, the article that is the basis for this allegation itself

states that “[als a result of the capital increases,” Banca
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| ntesa now “controls 95% of [BWS],” which lends to the
interpretation that these “capital increases” are an investnent
of Banca Intesa in ownership of BW5 rather than |oans or |ines of
credit. (Prescott Aff., Ex. M) Noticeably absent as well are
any allegations by Plaintiff that BWS financial statenents are
consolidated in Banca Intesa’ s'> or that Banca | ntesa guarantees
BWS obligations, pays for other necessities, or receives BWS
profits. Therefore, while Plaintiff’s allegation regarding “cash
I nfusions” is not wholly conclusory, without nore, it does not
sufficiently allege that BWs “cannot run its business w thout the
financial backing of its parent.” Ski Train, 230 F. Supp. 2d at
410 (holding that parent funding stock option conponent of
conpensation plan for subsidiary managers, w thout nore,
insufficient to allege that subsidiary is financially dependant
on its parent).

Wth respect to the third factor, the degree to which
the parent corporation interferes with the subsidiary’s

managenent and operation, “courts look to, inter alia, whether

the parent shares officers with the subsidiary and shifts

executives anong its subsidiaries, whether the parent pays the
executives’ salaries, and whether the subsidiary holds separate
neetings of its Board of Directors.” ESI, 61 F. Supp. 2d at 51

(citing cases). Plaintiff’'s allegation of “intimte[]

2 1 ndeed, as offered by Plaintiff, BWS appears to publish
Its own Annual Report. (See Prescott Aff., Ex. H)
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involv[nment],” Conpl. 9§ 18, is apparently based on a news article
dated March 24, 2003 whi ch di scusses the March 21 board approval
of the hiring of two Intesa executives who “obey the desire of

[ Corrado] Passera [CEO of Banca Intesa] to take a nore direct
role in the re-launching of the bank” and “are from his inner
circle and will nonitor progress.” (Prescott Aff., Ex. N, see

also PI's Qop. Br. at 12 (“At least two [Banca] |Intesa executives

were named to BWS' board in order to create ‘a new strategy for
the bank.’”).) However, these managenent actions took place |ong
after this action was commenced in August 2002 and therefore are

irrelevant. See Piraeus Bank, 2002 U S. Dist. LEXIS 17751, at *7

(“a corporation’s ‘presence’ under 8 301 is determned rel ative
to the tinme at which the action is comenced”). Left wthout
this basis, the allegation of intimate involvenent is nerely a
conclusory restatenment of the factor, and, as such, is

insufficient. See Ski Train, 230 F. Supp. 2d at 410-11 (“Legal

concl usi ons couched as factual allegations are not fact][ual
al | egations] and cannot substitute for them”) (internal

gquotation marks and citations omtted); see also Jazini v. Nissan

Mot or Co., 148 F.3d 181, 185 (“As the Suprenme Court has pointed
out, in a different context but in |anguage equally appicable
here, ‘we are not bound to accept as true a | egal conclusion

couched as a factual allegations.’”) (citing Papasan v. Allain,

478 U. S. 265, 286 (1986)). Even if they were considered, “[i]t
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has been established that overlapping officers and directors are
‘“intrinsic to the parent-subsidiary relationship,” and that they
are not determ native as to whether the subsidiary is a ‘nere

departnent’ of the parent.” J.L.B. Equities, Inc. v. locwen Fin.

Corp., 131 F. Supp. 2d 544, 550 (S.D.N. Y. 2001) (citations

omtted); see also Schenck, 742 F. Supp. at 842 (*“Although the

two conpani es may share common directors, this alone is an
i nsufficient basis for establishing personal jurisdiction”)

(citing Gill v. Walt Disney Co., 683 F. Supp. 66, 69 (S.D.N.Y.

1988); Rotoli v. Dontar, Inc., 637 N Y.S 2d 894, 895 (4th Dep't

1996) (“[T]he fact that directors and officers of the two
entities overlap to an extent is intrinsic to the parent-
subsidiary relationship and, by itself not determ native.”)
(citations omtted). Further, Plaintiff has not nade even
conclusory allegations that Banca Intesa fails to observe the
corporate formalities of BW5. Thus, Plaintiff has failed to
all ege sufficiently any facts supporting this factor.

Plaintiff makes no direct allegations with respect to
the fourth factor, the degree of control over BWS nmarketing and
operational policies. Insofar as Plaintiff relies on the March
2003 news article, (Prescott Aff., Ex. N), which states that the
“executive shuffle is part of a strategy to reposition [BWS],”
this too nust be disregarded for the reasons discussed infra.

Even if this informati on were considered, “it is perfectly
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appropriate for a parent corporation to urge conpanies it owns to
achieve its strategic and financial goals: that is, in fact, the
pur pose behind owning a portfolio of conpanies.” Ski Train, 230
F. Supp. 2d at 411. Accordingly, Plaintiff fails to allege
sufficient facts to establish the fourth factor.

Considered in sum Plaintiff’s allegations, taken as

true, fall far short of stating a prinma facie case for the

requi site degree of control a parent must exercise over a
subsidiary in order for the subsidiary to be considered a “nere
department” of the parent. | note, as the Court of Appeals did

in Jazini v. N ssan Motor Co., 148 F.3d 181, 185 (2d Cir. 1998)

t hat :

[Without discovery it may be extrenely difficult for
[a] plaintiff[] . . . to make a prima facie show ng of
jurisdiction over a foreign corporation that [it]
seek[s] to sue in the federal courts in New York.
That, however, is the consequence of the problens
inherent in attenpting to sue a foreign corporation

[which] carefully structure[s] its business . . .
[as] separate . . . — as it may properly may do. The
rul es governing establishnment of jurisdiction over such
a foreign corporation are clear and settled, and it
woul d be inappropriate . . . to deviate fromthem
because of the problens [a] plaintiff[] may have in
nmeeting their sonewhat strict standards.

1d. at 186.

Because Plaintiff has failed to establish a prim facie

case that BWs is subject to general jurisdiction under § 301
either through its own contacts or as the “nere departnent” of

its parent, | nust consider whether BW5 is subject to long-arm
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personal jurisdiction.
B. Jurisdiction under NY. CP.L.R § 302(a)(2)
Plaintiff next seeks to ground jurisdiction upon
§ 302(a)(2) of New York’s long-armstatute, which states in
rel evant part:
[ A] court may exercise personal jurisdiction over any
non-domciliary . . . who in person or through an agent
commts a tortious act wthin the state.
NY. CP.L.R 8 302(a)(2). “The Second Crcuit has interpreted 8§
302(a)(2) to ‘require[] that the tortious act itself physically

be performed within New York State.” Seldon v. Direct Response

Technologies, Inc., No. 03 Cv. 5381, 2004 U.S. Dist. LEXI S 5344

(S.D.N.Y. Mar. 31, 2004) (citations omtted); see al so Bensusan

Restaurant Corp. v. King, 125 F.3d 25, 29 (2d Cr. 1997) (hol ding

that the defendant nust conmmit the tort while physically present
in New York State and stating that “[i]n the absence of sone

i ndi cation by the New York Court of Appeals that its decisions in
Feathers and Platt . . . no longer represent the | aw of New York,
we believe it would be inpolitic for this Court to hold

otherwi se”) ;! Stein v. Annenberg Research Institute, No. 90 Cv.

B Plaintiff relies on Banco Nacional Utramarino, S A V.
Chan, 169 N.Y.S.2d 1006, 1010 (N.Y. Sup. . 1996), which held
that since “[a] defendant with access to conputers, fax nachines,
etc., no longer has to physically enter New York to performa
financial transaction which may be crimnal or tortious,”
physi cal presence was not required under 8§ 302(a)(2). Although
per suasi ve reasoni ng, the Court of Appeals deci ded Bensusan
Restaurant after the Banco Nacional case and neverthel ess held
t hat physical presence is required. Thus, follow ng Second

(continued. . .)
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5224, 1991 U.S. Dist. LEXIS 9964, at *9 (S.D.N. Y. July 19, 1991)
(“Federal cases construing 8 302(a)(2), including a 1986 deci sion
by the Second Circuit, have uniformy held that jurisdiction
under [this] section cannot be predicated on tel ephone calls nade

or letters mailed into this State.”) (citing Fox v. Boucher, 794

F.2d 34 (2d Gr. 1986)). Here, the Conplaint is silent on where
the tel exes to JP Morgan originated. (See Conpl. 1 50, 73, 77.)
BW5 asserts that any allegedly fraudul ent denmand for paynent to
JP Morgan Chase took place by telex fromits offices in Lina
Peru. (See CGolden Aff., Ex. G (copy of August 20, 2002 tel ex
fromBW to JP Morgan Chase Bank |isting sender |ocation as “LINMA
PE").) Therefore, Plaintiff fails to allege that Defendant was
physically present in New York to commt the alleged tort,
defeating personal jurisdiction under § 302(a)(2).
C. Jurisdiction under NNY. CP.L.R § 302(a)(3)
Plaintiff also alleges that Defendant is subject to
personal jurisdiction under § 302(a)(3), which provides in
rel evant part:
A court nay exercise personal jurisdiction over any
non-domciliary . . . who in person or through an agent
- 3. commits a tortious act without the state
causing injury to person or property within the state,
if he (i) regularly does or solicits business, or
engages in any ot her persistent course of conduct, or

derives substantial revenue from goods used or consuned
or services rendered, in the state, or (ii) expects or

B3(...continued)
Circuit precedent, | find that actual physical presence is
requi red under § 302(a)(2).
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shoul d reasonably expect the act to have consequences
in the state and derives substantial revenue from
interstate or international commerce.
N.Y. CP.L.R § 203.
Def endant first argues that Plaintiff fails to
establish jurisdiction under this provision because Plaintiff

fails to allege that it has been injured at all. (See Def’s

Reply Br.'* at 8.) However, in Sybron Corp. v. Wtzel, 413

N.Y.S. 2d 127 (N. Y. 1978), the court held that the “plaintiff
[was] . . . entitled to invoke the jurisdictional statute to
avert threatened harnf because “[i]f a tort nust already have
been conmitted for jurisdiction to be avail able under the
statute, then that section would never be usable by a plaintiff
seeking anticipatory injunctive relief.” 1d. at 129, 131.
Therefore, the threat of injury suffices to satisfy the “injury”
el enent of the statute. Nevertheless, plaintiff nust denonstrate
not just injury, but a sufficient injury caused in New York as
wel | .

In the context of a non-physical pecuniary injury,
courts “nust generally apply a situs-of-injury test, which asks
themto |ocate the ‘original event which caused the injury.’”

Bank Brussels Lanbert v. Gonzalez, 171 F.3d 779, 791 (2d Cr

1999) (citing Hermann v. Sharon Hosp., Inc., 522 N Y.S. 2d 581 (2d

14 Reference is to Reply Menorandum of Law in Further
Support of Defendant’s Mdtion to Dism ss the Arended Conpl ai nt,
dat ed Septenber 16, 2003.)
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Dep’t 1987)); see also Wiitaker v. Anerican Telecasting, Inc.,
261 F.3d 196, 209 (2d Cr. 2001) (“The situs of the injury is the
| ocation of the original event which caused the injury, not the

| ocati on where the resultant danages are felt by the plaintiff”)
(internal quotation nmarks and citations omtted)). The “original
event” is “generally distinguished not only fromthe initial tort
but fromthe final economc injury and the felt consequences of

the tort.” Bank Brussels, 171 F.3d at 791 (citations onmitted).

For exanple, in Bank Brussels, the plaintiff bank brought suit

against a Puerto Rican law firmfor failure to disclose certain
information in an opinion letter that was a prerequisite to a

| oan nmade by the plaintiff to a third party. The Court of
Appeal s held that the “original event” that caused the harm was
t he di sbursenment of funds to the third party. [d. at 792.

Here, each cause of action brought by Northrop is based
upon all egations that BW5 “nmade material m srepresentati ons of
fact to JP Morgan by asserting that it had been required to pay
the MIC t he proceeds of the Conpletion Bond,” (Conmpl. § 97),
“fraudul ently called upon the JP Morgan L/C in furtherance of the
MIC s fraudul ent schene to obtain the proceeds of the JP Morgan
L/ C and the Conpletion Bond,” (Conpl. ¥ 100), and has deprived
Northrop “of its property interest in the funds at issue” by
havi ng demanded paynent on the JP Morgan L/C, (Conpl. § 107). As

di scussed, supra, BWS allegedly performed these acts by tel ex
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fromits office in Peru to JP Morgan’s office in New York.
According to Plaintiff, if JP Morgan were required to pay BWS
under the L/C, JP Morgan “woul d imedi ately debit” the sanme
anount from Northrop’s account with JP Mdrgan, |ocated at 270
Park Avenue, New York, New York 10017.

Wiile Plaintiff argues that the “first effects” of the
al l eged tortious behavior is the resulting debit from Northrop’s
account, unlike nost actions where a plaintiff attenpts to invoke
this provision in the comrercial tort context, Northrop is not a
New York corporation--it is a Delaware corporation with its
principal place of business in Maryland. Northrop has not even
alleged that it does business in New York or that it has any
connection to New York other than the bank account with JP
Morgan.*® New York courts have held that an injury cannot be
presunmed to have occurred in New York nerely because a
corporation is fortuitously located in New York and ultinmately

suffers economc harmthere. See, e.q., Neewa, Inc. v. Mnakh

Al _Khaleej Gen. Trading & Contr. Co., No. 03 Civ. 2936, 2004 U.S.

Dist. LEXIS 13556, at *19-21 (S.D.N. Y. July 12, 2004). |In other
words, New York courts have required nore than that the plaintiff
is located in New York or has a New York bank account for there

to be an injury in New York. See, e.qg., Baptichon v. Nev. State

> |ndeed, it is unclear at this tinme that Plaintiff, a
non- New Yor k corporation, even would have standi ng under New York
law to bring this action against BW5, a foreign corporation,
under the provisions of N Y. Bus. Corp. § 1314.
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Bank, 304 F. Supp. 2d 451, 460 (S.D.N. Y. 2004) (“The occurrence
of financial consequences in New York due to the fortuitous

| ocation of plaintiff’s bank in New York is not a sufficient
basis for jurisdiction under 8§ 302(a)(3) where the underlying
events took place outside of New York.”) (internal quotation

mar ks and citations omtted). The underlying dispute and acts
here primarily involve the performance of Northrop under a
Peruvian contract with the MIC and the MIC s attenpt to draw on

t he conpl eti on bond--none of which in any way has a connection to
New York. BWS was brought into this contract between the MIC and
Northrop at the request of the Bank of Nova Scotia to act as an
intermediary or conduit through which it would pay out the

conpl etion bond to the MIC upon proper presentation of
docurnent ati on and reinburse itself through the Bank of Nova
Scotia. The Bank of Nova Scotia s role was then taken over by JP
Morgan. Thus, the underlying events have little, if any,
connection to New York. Courts have also required that the
injury be “direct and not renote or consequential.” Lehigh

Valley Industries, Inc. v. Birenbaum 527 F.2d 87, 94 (2d Cr

1975); see also E-Z Bowz, L.L.C. v. Prof’'l Research Co., No. 00

Cv. 8670, 2003 U. S. Dist. LEXI S 15256, at *32 (S.D.N. Y. Sept. 5,
2003). Rather than denonstrating any direct injury, insofar as
Northrop suffered any “injury” in New York, it was through either

the MIC s denmand for paynment under the conpletion bond, an
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integral part of the Contract entered into by Northrop and the
MIC or through BWS' failure to exercise its role properly as
contenpl at ed under that Contract. These facts strongly cut
agai nst Northrop’s argunent that the injury somehow occurred in
New Yor k because they denonstrate a “purely fortuitous”
connection to New York.

Furthernore, “confer[ring] jurisdiction according to
where paynent should be nade” creates “an arbitrary result [that]

cannot be countenanced by the courts.” Witaker v. Fresno

Telsat, Inc., 87 F. Supp. 2d 227, 233 & n.5 (S.D.N. Y. 1999),

aff’d, 261 F.3d 196 (2d Cir. 2001) (“To confer jurisdiction
according to where paynent should be nade woul d be to base
jurisdiction solely upon the fact that plaintiff resides in New
York. However, such a holding would directly contravene Mareno
v. Rowe, 910 F.2d 1043 (2d Cir. 1990) in which the Second G rcuit
stated that an injury "does not occur within the state sinply
because the plaintiff is a resident.” 910 F.2d at 1046; “Here,
the place of paynment and plaintiff's residence coincided.
Assune, however, that plaintiff designated a bank in Hawaii as
the payee. Wuld this nmean that [defendant] is anenable to suit
in Hawaii? Such an arbitrary result cannot be countenanced by
the courts.”). The sanme reasoning is applicable in this case.

If it were sufficient for the location of Plaintiff’'s bank

account, w thout any other connections to the forumstate, to
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suffice as a basis for exercising jurisdiction in fraud clai ns,
Def endant could potentially be subject to suit anywhere in the
world nerely by Plaintiff’s choice of where to physically
mai ntai n the bank account from which a bank would debit its
account in return for issuing a letter of credit. This would be
particularly arbitrary in light of the fact that BWS role in
t hese circunstances was to act, at the request of the Bank of
Nova Scotia, as the internediary bank which issued the conpletion
bond and nerely was to reinburse itself through the Bank of Nova
Scotia, as replaced then by JP Mrgan.

It is further telling that during the prelimnary
i njunction hearing before the Honorable Karla Mdskow tz, the
all eged “irreparable harni testified to by the sole witness for
Plaintiff that would be caused by BW§' draw on the L/C was the
| oss of current and future business in Latin America and around
the world resulting fromdamage to the reputation of Northrop
See Addendum A to Plaintiff’s Menorandum of Law in Opposition to
Def endant’s Motion to Dismiss, Ex. 1 (Transcript of Septenber 20,
2002 Prelimnary Injunction Hearing (“Tr.”)) at 61-63 (Testinony
of Janmes Cox, nmanaging director of project international finance

for Northrop). No nention was made of any injury, specific or

general , in New York.
Therefore, | find that Plaintiff fails to allege
sufficiently that “direct and not renote or consequential” injury
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woul d occur in New York because the location of Plaintiff’s bank
account in New York is fortuitous under these circunstances.
Accordingly, BW5 is also not subject to personal jurisdiction
under 8 302(a)(3).1°
. Constitutional Due Process

Even if Plaintiff’s allegations were sufficient,
exerci se of personal jurisdiction would not conport with federal
due process.

The federal due process analysis “consist[s] of two
conponents: the “m nimum contacts” test and the “reasonabl eness”

inquiry.” Bank Brussels Lanbert v. Gonzal ez (“Bank Brussels

[1”), 305 F.3d 120, 127 (2d Cr. 2002) (citing Metro. Life Ins.

Co. v. Robertson-Ceco Corp., 84 F.3d 560, 567 (2d Gr. 1996).

As the Court of Appeal s has expl ai ned:

The first of these tests asks whether the defendant has
certain mninmumcontacts [wth the forunf . . . such

t hat the mai ntenance of the suit does not offend
traditional notions of fair play and substanti al
justice. \Where the claimarises out of, or relates to,
t he defendant’s contacts with the forum-i.e., specific
jurisdiction--mni numcontacts exist where the

def endant purposefully availed itself of the privilege
of doing business in the forumand could foresee being
hal ed into court there.

6 Because | find an injury sufficient to invoke the statute
did not occur in New York, | need not consider whether Plaintiff
has al |l eged sufficient facts denonstrating that BWs “regularly
does or solicits business, engages in other persistent courses of
conduct, or derives substantial revenue from goods used or
consuned or services rendered” in New York or “expects or should
reasonably expect the act to have consequences in the state and
derives substantial revenue frominterstate commerce.” See N.Y.
CPLR § 302(a)(3)(i) and (ii).
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Id. (internal quotation marks and citations omtted).

Here, Plaintiff alleges that BWS fraudul ently demanded
paynment under the L/Cin a telex communicated to JP Morgan in New
York. However, “the routine acceptance and remittal of
comercial instrunments incidentally bound for the forum state”

are insufficient to establish m ni num cont acts. Froni ng & Deppe,

Inc. v. Continental Illinois Nat'l Bank & Trust Co., 695 F.2d

289, 292 (7th Cir. 1982). Because BWS' denmand is alleged to be
fraudulent, it may constitute “purposeful availnment” of the
privil eges of conducting business in New York. However, the
extent of BWS “purposeful availnment” is, at best, m nimnal
because BWS' only purposeful contacts with New York are its
demands for paynment under the L/C and t he mai ntenance of
correspondent banking rel ationships in New York and the all eged

fraud brought about by those demands was directed at Northrop, a

non-resi dent corporation. See Paccar, 757 F.2d at 1065

(“[ Def endant’ s] only purposeful interjection into California was
the allegedly fraudul ent demand for paynent [froma California
bank under a letter of credit established at the request of
Plaintiff corporation]. Because that act was ainmed at [the
Plaintiff corporation, a] nonresident, we conclude that the
extent of Defendant’s purposeful interjection into California was

negligible.”). Additionally, “BW5 did [not] choose to do
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busi ness with [JP Morgan] in New York.”' (See Del Busto Aff. 1
23.) Therefore, the “mninmumcontacts” is mnimally satisfied,
and simlarly, the resulting foreseeability of being haled into a
court in New York is mnimal. Accordingly, “reasonabl eness” nust
be considered in accordance with the finding that Defendant’s
“contacts” are m ninmal.

Wth respect to “reasonabl eness”, the Court of Appeals
has expl ai ned:

The second part of the jurisdictional analysis asks
whet her the assertion of personal jurisdiction conports
with traditional notions of fair play and substanti al
justice--that is, whether it is reasonabl e under the
ci rcunstances of the particular case. Courts are to
consi der five factors in evaluating reasonabl eness:

(1) the burden that the exercise of jurisdiction wl]l

i npose on the defendant; (2) the interests of the forum
state in adjudicating the case; (3) the plaintiff’s

i nterest in obtaining convenient and effective relief;
(4) the interstate judicial systenmis interest in

obtai ning the nost efficient resolution of the
controversy; and (5) the shared interest of the states
in furthering substantive social policies. Were a
plaintiff makes the threshold show ng of m ni mum
contacts required for the first test, a defendant nust
present a conpelling case that the presence of sone

ot her considerations would render jurisdiction
unreasonable. The inport of the “reasonabl eness”
inquiry varies inversely with the strength of the

“m ni mum cont acts” show ng--a strong (or weak) show ng
by the plaintiff on “m ni mum contacts” reduces (or

i ncreases) the weight given to “reasonabl eness.”

Bank Brussels Il, 305 F.3d at 129 (internal quotation narks and

citations omtted). It is the “*exceptional situation where

7 Indeed, as denonstrated by the docunents, the L/C
“originally was issued by the Bank of Nova Scotia in 1996. 1In
2001, [Northrop] selected JP Morgan Chase to replace the Bank of
Nova Scotia as the issuer of the L/C.” (Del Busto Aff. T 23.)
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exercise of jurisdiction is unreasonable even though m ni num
contacts are present.” 1d.

A Bur den on Def endant

There can be little doubt that BWS a Peruvian bank,
woul d bear a heavy burden if it were required to defend this

action in New York. See Asahi Metal |Industry Co. v. Superior

Court of California, 480 U S. 102, 114 (noting that courts nust

give “significant weight” to the “uni que burdens placed upon one
who nust defend oneself in a foreign | egal systen). However, the
Court of Appeals has also noted that “‘the conveni ences of nodern
comuni cation and transportati on ease what woul d have been a

serious burden only a few decades ago. Kernan v. Kurz-

Hastings, Inc., 175 F. 3d 236, 244 (2d Gr. 1999) (quoting

Metropolitan Life Ins. Co. v. Roberston Ceco-Corp., 84 F.3d 560,

574 (2d Cr. 1996)). Wile “this factor alone . . . cannot
overcone [Plaintiff’s] threshold show ng of m ninmum contacts” it
“weighs in [Defendant’s] favor.” Kernan, 185 F.3d at 244.

B. | nterests of New York

Northrop is not a New York corporation, and JP Mrgan
woul d not be defrauded by the all eged actions of BWS.
Accordingly, New York has little interest in adjudicating this
di spute. See Asahi, 480 U. S. at 114 (“Because the plaintiff is
not a California resident, California’ s legitimate interests in

t he di spute have considerably dimnished”); C. Bank Brussels |1
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305 F.3d at 130 (“New York, as the center of the | oan transaction
and home to the [Plaintiff Bank’s] branch which disbursed the
funds, had an unquestionable interest in adjudicating the
clainm). Additionally, although Plaintiff’s clains are brought
under N.Y. U C C 8§ 5-109 and New York common |aw fraud and
conversion, Peruvian law will primarily determine the validity of
these clains. This is because in order for Plaintiff to prevail
on its clains this Court would be required to interpret Peruvian
law as it applied to the Contract between Northrop and the MIC to
even determ ne whether the MIC s demand for paynment was i nproper
under the Contract (as construed under Peruvian |aw) and the
obligations of BWs to the MIC and Northrop under the conpletion
bond (as construed under Peruvian | aw).

C. Plaintiff's Interest in Convenient and Effective
Rel i ef

New York woul d surely be a nore convenient forumfor
Northrop than Peru for the sane reasons that New York would be an
i nconveni ent forumfor BWS. Northrop, however, “voluntarily
el ected to do business” in Peru by entering into the agreenent
with the MIC. Paccar, 757 F.2d at 1065. Northrop contends that
it cannot obtain relief in Peru due to the current econonic
crisis in Peru and Peru’ s backl ogged court system (Pl’'s QOpp.
Br. at 20.) Northrop also contends that it is “questionable”
whet her it would be able to obtain due process in Peru “in |ight

of the treatnent received by other U S. Conmpanies.” (ld.)
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However, Northrop required alnost six nonths to effect service of
the Conplaint in Peru pursuant to the Inter-Anmerican Convention
on Letters Rogatory. Service by the Convention, and the
attendant significant delay, will be required for alnost all of
the third party di scovery necessary for this case. (See

Decl aration of Adrian Sinons Pino, dated July 30, 2003.)
“Moreover, such risks . . . were fully foreseeable by [Plaintiff]
when it entered into its agreenent with [the MIC] and effectively

assuned these risks.” Fluor Daniel Argentina, Inc. v. ANZ Bank,

13 F. Supp. 2d 562, 565 (S.D.N. Y. 1998) (citing KMNInt'l v.

Chase Manhattan Bank, N A, 606 F.2d 10, 15 (2d Cr. 1979).

D. Judicial Efficiency

The key issue in this case is whether BWS' denmands
constituted a material fraud upon Northrop in connection with the
MIC s contract with Northrop. Mst of the witnesses and evi dence
with regard to these issues are located in Peru. (See Del Busto
Decl. 1 7 (“All BWS personnel with know edge of the [L/C] and BWS
[ conpl etion bond] are |ocated in Peru. The MIC is a branch of
t he Peruvi an governnent and all [MIC] personnel involved in these
transactions are |ocated in Peru, as are the records of the
[MIC].").) Although sone docunents and wi tnesses may be | ocated
at JP Morgan in New York or with Northrop, the center of the
controversy is Peru. Overall, therefore, New York is a poor

forumto resolve this dispute.
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E. Subst antive Social Policies

“In the present case, this advice calls for a court to
consi der the procedural and substantive policies of other nations
whose interests are affected by the assertion of jurisdiction” by
the court. Asahi, 480 U S. at 115. As the Suprene Court in
Asahi further explained:

The procedural and substantive interests of other

nations in a state court’s assertion of jurisdiction

over an alien defendant will differ fromcase to case.

In every case, however, those interests, as well as the
Federal Governnent’s interest in its foreign relations

policies, will be best served by a careful inquiry into
t he reasonabl eness of the assertion of jurisdiction in
the particular case, and an unwillingness to find the

serious burdens on an alien defendant outwei ghed by the
mnimal interests on the part of the plaintiff or the
forum St at e.
Id. On the facts alleged here, a “careful inquiry” discloses
that the interests of Peru in this controversy far outweigh those
of New Yor k.
In sum the five factors strongly support a finding
that the exercise of jurisdiction is unreasonabl e under these
ci rcunstances. Al though Peru woul d be an inconvenient forumfor
Plaintiff, and some of the docunents and w tnesses are |ocated in
New York, New York is an inconvenient forumfor the Defendant and
New York has little interest in this dispute. Furthernore, this
di spute primarily revolves around a Peruvian contract and actions

i n Peru.

Finally, | note that it appears that what Northrop

45



substantively seeks to do through this action is to litigate its
contractual dispute with the MICin this forum-w thout the MIC
present--in order to avoid paying the value of the conpletion
bond either by preventing the MIC fromdrawi ng on the conpl etion
bond indirectly or by forcing BWs to sustain the |oss of the

val ue of the conpletion bond. However, Northrop entered into the
Contract with the MIC and expressly agreed to be governed by
Peruvian | aw and to resol ve di sputes under the Contract through
arbitration in Peru. Northrop admts that it “believe[s] the
beneficiary [of the L/IC] is the [MIC], because [the conpletion
bond and the L/ C] are back-to-back instrunments.” (Tr. at 16.)
Permtting Northrop to put BWs in this position would be to nmake
BWE the ultinmate guarantor of Northrop’s obligations under the
Contract with the MIC -which under the circunstances does not

appear to have been anyone’s intention. See Banque Paribas V.

Ham lton Indus. Int’l, 767 F.2d 380, 385 (7th GCr. 1985).

. Forum Non Conveni ens

Because | find that this Court |acks personal
jurisdiction over BW5, | need not consider whether the action
alternatively should be disnissed on the basis of forum non
conveni ens.

| V. Prelimnary I njunction O der Vacated

Because this Court |acks personal jurisdiction over the

Def endant, the prelimnary injunction order dated October 17,
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2002, issued by the New York State Supreme Court, nust be
vacated. However, in order to permt Plaintiff to seek a stay
pendi ng appeal, if appropriate, the prelimnary injunction wll

be vacated ten business days fromthe date hereof.
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CONCLUSI ON

For the above stated reasons, Defendant’s notion to
di smiss pursuant to Fed. R Cv. P. 12(b)(2) (docket no. 25) is
granted, and the prelimnary injunction order, dated October 17,
2002, issued by the New York State Supreme Court is hereby
vacat ed ten business days fromthe date hereof. The Cerk of the
Court shall mark this action closed and all pendi ng notions
deni ed as noot.
SO ORDERED

Sept enber 29, 2004

LORETTA A, PRESKA, U.S.D.J.
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