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M CHAEL B. MJUKASEY, U.S.D.J.

Now before the court is the governnment’s application to
have orders in this case certified for interlocutory appeal
pursuant to 28 U.S.C. 8§ 1292(b), and Padilla' s request that | not
only reject the governnment’s application but also enter an
injunction directing in detail that the prior order granting
Padilla access to his |awers be followed forthwith and wi thout a
stay. For the reasons set forth below, the governnent’s

application for certification is granted.

l.

In an Opinion and Order dated Decenber 4, 2002, this
court ruled, anong other things, that Padilla s attorney may act
as next friend for the purpose of challenging by habeas corpus
petition his detention as an unlawful conbatant, that Secretary
of Defense Donald Runsfeld is a proper respondent in this case,
that this court has jurisdiction to hear the petition, that the
Presi dent has the power to direct that an American citizen
captured in the United States be detained as an unl awf ul
conbatant, and that the President’s determ nation would be
sustained as to Padilla if the court found, after hearing from
Padilla, that there was sone evidence to support it. The court
ruled also that Padilla would be permtted to consult with

counsel and directed the parties to confer in aid of agreeing on



conditions for that consultation. The court said at the tine
that to the extent agreenent could not be reached, it would

i mpose such conditions. In an Opinion and Order dated March 11
2003, the court granted the governnent’s notion to reargue the
ruling that Padilla could consult with counsel, but on reargunent
adhered to that ruling. Those opinions are reported at 233 F.
Supp. 2d 564 (S.D.N. Y. 2002) and No. 02 Civ. 4445, 2003 U.S.
Dist. LEXIS 3471 (S.D.N. Y. Mar. 11, 2003), respectively, and
famliarity with themis assuned for current purposes.

On March 20, 2003, in advance of a conference that had
been called for the purpose of discussing the conditions for
consul tation between Padilla and his | awers, the governnent
notified the court by letter that there were no conditions to
which it could agree, and reiterated its previously expressed
view that such consultation could endanger national security and
prevent effective interrogation of Padilla. The governnent
di scl osed that it would ask the court either to determ ne the
conditions for consultation on its own, or to certify for
interlocutory appeal certain issues previously decided. (Letter
of Coney to the Court of 3/20/03, at 1-2) Padilla urged the
court to reject as untinely the governnent’s suggestion to
certify issues for interlocutory appeal (Letter of Newran to the
Court of 3/24/03, at 1-3) and to direct that consultation be

permtted i nmediately, on the follow ng conditions, anong others:



(1) counsel be permtted to neet “privately” with Padilla w thout
physi cal separation; (ii) counsel be permtted five hours per day
of access to Padilla for five consecutive days; (iii) Padilla not
be shackl ed during neetings with counsel; (iv) any “sensory
deprivation” techniques to which Padilla may have been subject be
suspended for three days before first nmeeting with counsel; (v)
counsel be permitted to take notes that woul d be neither
i nspected nor confiscated; (vi) Padilla be permtted to obtain
and retain copies of court papers; (vii) counsel be permtted to
inspect Padilla’ s institutional nedical records to assure that he
is conpetent to consult with them (Letter of Patel to the Court
of 3/24/03, at 3)

At a conference on March 27, 2003, the governnent
appeared to agree, however tentatively, that even if the court
i mposed conditions and directed that a neeting between Padilla
and his |lawers proceed, and such an order were upheld on appeal,
t he governnent m ght want an opportunity to ask the court to
nodi fy the conditions in sone respect. However, it was the

governnent’s view at this point that allowi ng Padilla access to

counsel would work irreparable injury — “break the proverbi al
pane of glass” — and that the government would find it difficult
“to differentiate between . . . a golf ball or [a] basketball.”

(Tr. of 3/27/03, at 4)

As noted, the government has now applied for



certification pursuant to 28 U S.C. 8§ 1292(b). Padilla conplains
that the governnent’s application is designed sinply to delay the
case further, and urges that the court enter an order directing
that counsel be permitted to consult with Padilla i mediately and
include it its order at least the terns requested in the Patel

letter of March 24, cited above.

1.
Section 1292(b) provides a neans of appealing from
interlocutory orders that are otherw se not appeal abl e:

When a district judge, in making in a civil action
an order not otherw se appeal abl e under this section,
shall be of the opinion that such order involves a
controlling question of law as to which there is
substantial ground for difference of opinion and that
an imedi ate appeal fromthe order may materially
advance the ultinmate term nation of the litigation, he
shall so state in witing in such order. The Court of
Appeals . . . may thereupon, in its discretion, permt
an appeal to be taken from such order, if application
is made to it within ten days after the entry of the
or der.

28 U.S.C. 8§ 1292(b) (2000). Section 1292(b) is neant to be
applied rarely: “Only ‘exceptional circunstances [will] justify a
departure fromthe basic policy of postponing appellate review

until after the entry of a final judgnent.’” Klinghoffer v.

S.N.C. Achille Lauro, 921 F.2d 21, 25 (2d Cr. 1990) (quoting

Coopers & Lybrand v. Livesay, 437 U S. 463, 475 (1978)). Courts

have certified orders for interlocutory appeal when the issues

they raise are difficult and novel, in addition to being
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potentially dispositive. See, e.qg., id. at 25 (granting

interlocutory review when district court said that issues were

“difficult and of first inpression”); Zenith Radio Corp. v.

Mat sushita Elec. Indus. Co., 494 F. Supp. 1190, 1244 (E. D. Pa.

1980) (“[Qur decision to certify our order is pronpted in |arge
part by the exceptional novelty and conplexity of the | egal
guestion here presented. Mdreover, a pronpt and authoritative

di sposition of the question is extrenely inportant to the prudent
managenent of the litigation.”).

The governnent urges that | certify for interlocutory
appeal the determnation that Padilla s attorney, Donna Newran
may act as next friend in pursuing the habeas corpus petition
that even the governnent does not deny Padilla may file — a
ruling that | cannot inagine will be open to serious question --
as well as the determ nation that Secretary Runsfeld is a proper
respondent here and the ruling that Padilla nmay confer with his
| awyers. The governnent does not suggest anong the issues worthy
of certification the core ruling in this proceeding so far --

t hat President Bush has the power to direct the detention of an
Anerican citizen captured in the United States as an eneny

conbatant — or the court’s determination that the “some
evi dence” standard will guide the decision as to whether that
presidential power has been exercised properly or not in this

case, even though the latter hol dings mght seemto | ess partisan



eyes to present a “substantial ground for difference of opinion,”
28 U.S.C. 8§ 1292(b), and at least as worthy of interlocutory
review as the issues the government has proffered.

On his part, Padilla urges that | deny certification
because the governnent is sinply trying to delay the progress of
this case, and instead enter an injunction directing in detail
the ternms on which he is to be pernmtted to consult with counsel,
and that no stay of that injunction be granted. This argunent
seens to overl ook sonme salient realities. First, section 1292(b)
itself contains no tinme deadline for seeking certification,
al though it contenpl ates pronpt action. At |east since the
court’s March 11 opinion, the governnent has noved pronptly.
Second, this court’s rulings are determ native for the nonent,
but they are not authoritative until they are final. By the
rel evant ternms of 28 U.S.C. § 1292(a), courts of appeals have
jurisdiction to hear appeals from*“[i]nterlocutory orders of the
district courts of the United States . . . granting .

I njunctions.” Even though Federal Rule of G vil Procedure 62(a)
makes i njunctions inmedi ately binding unless stayed by the court,?

paragraph (g) of the sanme Rule permits a judge of an appellate

"I'n rel evant part, Rule 62(a) provides: “Unless otherw se
ordered by the court, an interlocutory or final judgnent in an

action for an injunction . . . shall not be stayed during the
period after its entry and until an appeal is taken or during the
pendency of an appeal.” Fed. R Cv. P. 62(a).
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court to grant a stay.? That is, if | enter an injunction of the
sort Padilla has requested, there is no doubt that it would be
appeal able. It beggars belief that even if | did not stay the
I njunction, a judge of the Court of Appeals would not do so.
Here | add ny own belief that it would be deeply irresponsible
for a district court to deny a brief stay at least to permt
further application to the Court of Appeals in the face of the
government’s insistence that issues of national security are at
stake. Thus, issuance of an injunction would not speed
resolution of this case any nore than i ssuance of a
certification.

Further, although the governnent invited nme in its
March 20 letter to enter an injunction on such terns as m ght
appear reasonabl e, the governnent al so acknow edged at the March
27 conference that because it has declined to enter into any
di scussi on of possible conditions that m ght control Padilla’s
nmeeting with his | awers, there may be matters relating to
Padilla s detention that are unknown to the court and to
Padilla s | awers that woul d have to be consi dered before any
injunction could be carried into effect. As noted above, if the

ruling that Padilla nay confer with his | awers were to be upheld

> Rule 62(g) reads in relevant part: “The provisions in this
rule do not limt any power of an appellate court or of a judge
or justice thereof to . . . suspend . . . an injunction during
t he pendency of an appeal . . . .” Fed. R Cv. P. 62(9).



on appeal, the governnent m ght want to be heard before
conditions for such a neeting becane fixed. See supra p. 3.

Al t hough the governnent has suggested that issuance of an

i njunction mght “pronote judicial econony” (Letter of Coney to
the Court of 3/20/03, at 1; see also Tr. of 3/27/03, at 5), that
suggestion invites an order that can have no certain effect other
than to assure that the governnent can appeal, and an order that,
even if affirnmed, will have to be revisited at a | ater date,
sinply as a matter of prudence, before it becones final. Such an
order would not pronote judicial econony. Furthernore, although
the order mi ght not be nmerely advisory, strictly speaking, it
woul d be awfully close to that, and therefore awmfully close to
sonething an Article Il court should not issue. See Flast v.

Cohen, 392 U.S. 83, 96-97 (1968).

[,
In these circunstances, and by the standards that
govern here, the nore straightforward course appears to be a
certification pursuant to 28 U.S.C. § 1292(b). | believe that
the orders of Decenber 4, 2002 and March 11, 2003 invol ve the
follow ng controlling questions of law as to which there is
substantial ground for difference of opinion:

1. Is the Secretary of Defense, Donald Runsfeld, a
proper respondent in this case?

2. Does this court have personal jurisdiction over
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Secretary Runsfel d?

3. Does the President have the authority to designate
as an eneny conbatant an Anmerican citizen captured
within the United States, and, through the Secretary of
Def ense, to detain himfor the duration of arned
conflict wth al Qaeda?

4. \What burden must the governnment neet to detain
petitioner as an eneny conbatant?

5. Does petitioner have the right to present facts in
support of his habeas corpus petition?

6. Was it a proper exercise of this court’s discretion

and its authority under the AIl Wits Act to direct

that petitioner be afforded access to counsel for the

pur pose of presenting facts in support of his petition?®
The resol ution of these questions upon an i medi ate appeal is
likely to advance nmaterially the ultimate term nati on of the
litigation.

District courts are instructed not nerely to make “a

bare finding that the statutory requirenents of section 1292(b)

have been net,” Isra Fruit, Ltd. v. Agrexco Agric. Exp. Co., 804

F.2d 24, 25 (2d G r. 1986), but to el aborate by explaining “why
the judge believes that there is a ‘substantial ground for
di fference of opinion” and that ‘i mredi ate appeal fromthe order

may materially advance the ultinmate term nation of the

* Al'though these specific questions nmeet the requirenents of
section 1292(b), the Court of Appeals “may address any issue
fairly included within the certified order” because “it is the
order that is appeal able, and not the controlling question
identified by the district court.” Yamaha Mtor Corp. v.

Cal houn, 516 U.S. 199, 205 (1996) (enphasis in original)
(internal quotation marks omtted).
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l[itigation.”” 1d. As to the issue of substantial ground for
difference of opinion, the first two of the certified questions
were resolved in the Decenber 4 opinion based in part on circuit
law that is not entirely settled and has not been applied to
facts |i ke those present here; the authority on which the court
relied to resolve the third through fifth of the certified
gquestions related principally to conflicts |ong past that others
may find different in sonme relevant respect fromthe one at hand.
As | noted in the Decenber 4 opinion, “it would be a mstake to
create the inpression that there is a |lush and vi brant
jurisprudence governing these matters. There isn’t.” 233 F.
Supp. 2d at 607. The sixth certified question involves a use of
the AIl Wits Act that | believe to have been proper, although
novel. It seens fairly obvious how the litigation could be
materially advanced -- indeed term nated -- dependi ng on how
t hese questions are answered, and there seens little need to nake
t he obvious explicit.

As set forth above, the statute provides: “Wen a
district judge, in making in a civil action an order not
ot herwi se appeal abl e under this section, shall be of the opinion
that such order involves a controlling question of law as to
whi ch there is substantial ground for difference of opinion and
that an i medi ate appeal fromthe order may materially advance

the ultinmate termnation of the litigation, he shall so state in
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writing in such order.” 28 U S.C. 8§ 1292(b) (2000). That seens
to mean that the prior orders of the court resolving the
certified questions must thenselves contain the certification.
See Fed. R App. P. 5(a)(3). Accordingly, for the above reasons,
t he opinions and orders entered in this case on Decenber 4, 2002
and March 11, 2003 are deened anended to include the discussion

set forth above.

SO ORDERED:
Dat ed: New York, New York M chael B. Mikasey,
April 9, 2003 U.S. District Judge
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