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Def endants Local 100, Henry Tamarin and Dennis Diaz,
and the law firns Herrick, Feinstein LLP and Davis, Cowell &
Bowe LLP (collectively, “novants”) have noved to disqualify this
Court frompresiding in this action. For the reasons set out
bel ow, the notion is denied.

l. Backgr ound

On January 28, 2003, this Court issued a |engthy
opinion granting plaintiff’s notion for judgnent agai nst
defendants on liability and awardi ng of attorneys’ fees and
ot her costs agai nst the defendants and their counsel based on
various discovery failures that “transcended the hurly-burly [of
t he di scovery process in a hotly-contested civil case] into
gross negligence, recklessness, willfulness and lying.”

Metropolitan Opera, Inc. v. Local 100, Hotel Enpl oyees &

Rest aurant Enpl oyees’ Int’l Union, 212 F.R D. 178, 182 (S.D.N.Y.

2003) (the “Opinion”). Famliarity with the Opinion is assuned.
On February 10, 2003, a conference was held with al

counsel to discuss the steps necessary to resolve the action.

At that conference, several new counsel appeared in addition to

prior counsel to the parties. (See Declaration of Deborah E

Lans executed February 19, 2004 (“Lans Decl.”), Ex. 7

(transcript of February 10, 2003 pre-notion conference

i ndi cating sanctions counsel for the Herrick Feinstein firm for



the Davis Cowell firmand for the Union (p. 1) and counsel’s
comment that “we have now two and perhaps three different sets
of attorneys” (pp. 9-10)).) Movants inforned the Court that

t hey needed additional time to determ ne whether they had
grounds to nove for reconsideration of the Opinion before
proceeding to determ nations of the anpbunt of attorneys’ fees
and danmages owed. (E.g., id. at 3-4, 14.) At that conference,
in response to one of defendants’ counsel’s nentioning as a
possi bl e basis for reconsideration a | egal argunent not raised
on the underlying notion, the Court rem nded defendants that a
notion to “[r]econsider is not a do over. | amnot saying you
can’'t nmake the [reconsideration] notion if it’s tinmely, but it’s

not a do over.” (See id. at 9; see also id. at 10 (“I am.

di stressed to hear what sounds |ike a do-over suggestion.”).)
Def endant s’ counsel agreed with the Court’s statenment of the | aw
but stated that they needed tine “to | ook into” whether an
argument concerning the First Amendnent that concededly had not
been raised in opposition to the sanctions notion was (a) a
proper argument and (b) an argunent that m ght not be waivabl e.
(ld. at 14-15.) On March 3, 2003, novants filed notions for
reconsi deration, which remain pending.

On Septenber 26, 2003, | gave a presentation (the

“Presentation”) entitled “How a Judge Expects You To Handl e



El ectronic Records in Discovery” as part of a two-day continuing
| egal education programheld by the Bureau of National Affairs
(“BNA") in Washington, D.C., on the topic of electronic

di scovery and how technol ogi cal advances mi ght affect discovery
obligations (the “BNA semnar”). (See Declaration of Paul H
Schaf hauser dated COctober 15, 2003 (" Schafhauser Decl.”), Ex. A
(the “Advertisenent”).) The Advertisenment noted that | had

aut hored the Opi nion “whi ch handed down a judgnent in favor of
the plaintiffs [sic] after citing the defendant’ s [sic]

m shandl i ng of electronic evidence.” (ld.) The Presentation
began with a summary of sel ected di scovery failures set out in
the Opinion, (see, e.g., Schafhauser Decl., Ex. C (“BNA

Newsl etter”); Lans Decl., Ex. 5 (the “Metropolitan Corporate
Counsel Newsletter”)), and proceeded to reconmend to the

audi ence (which consisted nostly of | awers) steps to take to
avoi d these and other pitfalls in electronic discovery,

i ncluding steps that echoed findings in the Opinion. (E.g.,
“The | essons attorneys should take from Metropolitan Opera is
[sic] that during the process of discovery involving el ectronic
data, counsel needs to ‘stop and think,’” to ensure that
obligations are being fulfilled.” (Metropolitan Corporate
Counsel Newsletter at 2 (quoting Opinion at 224)).) Brief

coment was nmade about the techni que enpl oyed on the sanctions



notion, including | essons for counsel. (E.g., “counsel should
foll ow up on each discovery request that is unfulfilled to build
a record of the opponent’s non-conpliance.” Schafhauser Decl.
Ex. B.) The Presentation concluded with a procedural update on
the case, including that a notion for reconsideration was

pendi ng, and questions fromthe audi ence.

By notice of notion dated Cctober 15, 2003, novants
sought disqualification under 28 U S.C. 8§ 455(a) and Canon 3A(6)
on the basis that the Presentation created an appearance of
partiality such that the Court nust disqualify itself from
further proceedings in this case.

1. Di scussi on
A. The Law

The applicable lawis not in nmuch doubt. Under 28
U S. C 8§ 455(a), a district judge shall recuse hinself where
“his inpartiality mght reasonably be questioned.”
“Disqualification under section 455(a) requires a show ng that
woul d cause ‘an objective, disinterested observer fully inforned
of the underlying facts [to] entertain significant doubt that

justice woul d be done absent recusal.”” United States v.

Lauersen, 348 F.3d 329, 334 (2d Gr. 2003) (citation omtted);

see also In re Aguinda, 241 F.3d 194, 201 (2d GCr. 2001); In re

Int’|l Bus. Mach. Corp., 45 F.3d 641, 643 (2d Cr. 1995); Apple




v. Jewi sh Hosp. and Med. Cir., 829 F.2d 326, 333 (2d Cir. 1987).

“Movants must overconme a presunption of inpartiality, and the

burden for doing so is ‘substantial.’” Gladi v. Strauch, 94

Cv. 3976, 1996 U. S. Dist. LEXIS 405, at *4 (S.D.N. Y. Jan. 18,

1996) (citing Farkas v. Ellis, 768 F. Supp. 476, 478 (S.D.N.Y.

1991)).
The decision to grant or deny a recusal notion is
commtted to the sound discretion of the judge to whomthe

motion is directed. See In re Drexel Burnham Lanmbert, Inc., 861

F.2d 1307, 1312 (2d Cir. 1988), reh’ g denied, 869 F.2d 116 (2d

Cir. 1989). A judge nust “carefully weigh the policy of
pronoting public confidence in the judiciary against the
possibility that those questioning his inpartiality m ght be
seeking to avoid the adverse consequences of his presiding over
their case.” Drexel, 861 F.2d at 1312. |ndeed, the public

i nterest mandates that judges not be intimdated out of an
abundance of caution into granting disqualification notions: “A
trial judge nust be free to make rulings on the merits w thout
t he apprehension that if he nakes a disproportionate nunber in
favor of one litigant, he may create the [appearance] of bias,”
and “‘[a] timd judge, like a biased judge, is intrinsically a

| awl ess judge.’” Int’'l Bus. Mach., 618 F.2d at 929 (quoting

Wl kerson v. MCarty, 336 U S. 53, 65 (1949)(Frankfurter, J.,




concurring)). Finally, “[a] judge is as nmuch obliged not to
recuse hinself when it is not called for as he is obliged to

when it is.” Drexel, 861 F.2d at 1312; see also Aguinda, 241

F.3d at 201 (“[Where the standards governing disqualification
have not been net, recusal is not optional; rather, it is

prohibited.”); MCann v. Communi cations Design Corp., 775 F

Supp. 1506, 1533 (D. Conn. 1991) (grant of an unfounded notion

“

woul d “underm ne public confidence in the judiciary, for the
judiciary woul d appear [clearly] manipulated . . .7).

The only possible disagreenent the parties have as to
the | aw i nvolves the Code of Conduct for United States Judges
(the “Code”). Mvants rely on Canon 3A(6) of the Code in their
novi ng papers, but the opposition papers note, wthout
contradiction on reply, that “[t] he Code of Conduct contains no
enforcenment mechanism The Canons, including the one that

requires a judge to disqualify hinself in certain circunstances

are self-enforcing.” United States v. Mcrosoft Corp., 253 F. 3d

34, 114 (D.C. Cr. 2001)(internal citations omtted). The only
remedi es for violation of the Code are the institution of a

di sciplinary conplaint or a notion to disqualify pursuant to 28
U S.C. 88 144 or 445. |Id. Further, even the finding of a

vi ol ation of Canon 3(A)(6) would not require a conclusion that

di squalification is appropriate under 8§ 445(a). See, e.g.,



United States v. Fortier, 242 F.3d 1224, 1229-30 (10th GCir

2001) (j udge’ s public comrent concerning a pendi ng action could
violate Canon 3(A)(6) of the Code without creating the
appear ance of bias necessary for recusal pursuant to 8§ 455(a)).
Accordingly, the Code will not be treated separately.?’
B. Application

It is in the application of the law to the facts that
the parties seriously diverge. Tactically, novants have
extracted a |line or a phrase fromvarious cases and applied it

by ipse dixit to isolated words or phrases in the Presentation,

violating the hol dings of the cases and ignoring the substance

and context of the Presentation.

1 Al though novants rely on Canon 3A(6) of the Code as a basis for
the notion, they wait to the reply to nention that the sane
Canon excepts fromthe proscription against public comment on
pendi ng cases “scholarly presentation[s] nmade for the purpose of
| egal education.” The Presentation was clearly within this
exception, both as advertised (Schafhauser Decl., Ex. A
(Advertisenent: “How a Judge Expects You To Handl e El ectronic
Records in Discovery”)) and as delivered, (Lans Decl., Ex. 5
(Metropolitan Corporate Counsel Newsletter at 2 (“Attorneys can
gl ean several practical pointers fromthe conduct of the parties

in Metropolitan Opera and other cases . . .”; “[d]raw ng
specifically on the failings on display in Metropolitan Opera,
Judge Preska enphasi zed that |awers should . . .”7; “[t]he

| esson attorneys should take from Metropolitan Opera is that
during the process of discovery involving electronic data,
counsel needs to ‘stop and think’ to ensure that obligations are
being fulfilled”)); Lans Decl. at 4 n.4. (“[those are] the
suggestions | have” and reference to the findings in the Opinion
as “exanmples fromwhich to learn,”)).

10



As to the fornmer, for exanple, nobvants pronounce

Hat hcock v. Navistar Int’l Transp. Corp., 53 F.3d 36 (4th G

1995), to be “strikingly simlar” to the present case. (Br. at
7.)% They note that the district court there had entered a
default judgnent against the defendant for discovery abuse and
that “[while a jury trial was pending on the issue of damages,
t he judge nmade blunt remarks at a tort sem nar that were

poi ntedly hostile toward defendants and defense counsel.” (1d.)
Noting that the Fourth G rcuit ordered disqualification of the
trial judge because his comments “refl ect a predisposition

agai nst Navistar and other liability defendants,” novants argue
that the sane result is mandated here. The only simlarity

bet ween Hat hcock and this case, however, is the post-default,

pr e- damages determ nati on posture. Mvants nowhere di scuss the
substance of the Hathcock court’s remarks--characterized by the
Fourth Circuit as inflammtorily calling defendants “son-of-a-
bitches,” calling pro-plaintiff decisions “great” and referring
to “habitual defendants.” 53 F.3d at 39. As will be noted in

t he di scussion below, the remarks at issue here are in no way
simlar to those rather striking coments. Myvants also fail to

note that recusal was ordered in Hathcock based on the judge’s

2 Reference is to the “Menorandum of Law in Support of Joint
Motion to Disqualify” dated October 15, 2003.
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cunul ati ve behavi or, including having “ex parte contacts
requesting that [plaintiff’s] counsel draft at |east the factual
basis of a default order, and possibly its | egal conclusions as
well,” to which defendant “was never given an opportunity to
respond.” 1d. at 41.

As to novants’ latter tactic, ignoring the substance
of the Presentation, there is no disagreenent that judges ought
not comment on the nerits of pending matters. Movants’ argunent
that the Presentation was a comment on the nerits of a pending
matter, however, ignores the substance and context of the
Presentation. No comment or inplication as to the nerits was
made. As will be discussed in nore detail below using a
finding in an issued opinion to suggest to | awers how to avoid
such a finding in the future is not a cooment on the nerits of
the case. Even if the specific finding were reversed on
reconsi deration or appeal, the pedi gogical purpose is still
served. Noting that a notion for reconsideration is pendi ng and
an al ready-lengthy draft is in progress is not a comment on the
nmerits of the case or a preview of the outcone of the notion.

Conpare United States v. Cooley, 1 F.3d 985 (10th Gr.

1993) (where the court had issued injunctions against certain
hi ghly publicized anti-abortion activities. After announcing

their intentions, the protesters violated the injunctions,

12



| eading to prosecutions before the sane district court judge.
Recusal was ordered on the basis of the district judge' s
repeat ed appearances on national television to discuss the
protests, his enphatic public statenments that the protesters
were breaking the law and his statenents that he woul d uphol d
his injunction in the pending case.). The result urged by
nmovant s, based on out-of-context, sonetines incorrectly

j uxt aposed renmarks conpared to isol ated phrases fromthe cases,
does not withstand analysis. At bottom the |aw does not
support and, indeed, prohibits recusal here.

Movants base their notion on three types of alleged
statenents in the Presentation which, they claim could |ead a
reasonabl e, objective observer to question the Court’s
inmpartiality: (1) statenents which convey a persona
i nvol venent in the subject matter; (2) statenents of factual
findi ngs which defendants contest in their pending notions for
reconsi deration; and (3) statenments that preview a ruling on the
pendi ng notions for reconsideration.

1. Personal invol venent

Movants argue that a few phrases in the course of the
Presentation are indicative of ny “personal involvenent” or
“enotional commtnment to one side of the dispute.” First,

nmovants object to my recounting the finding in the Qpinion that

13



t he Union had “junked” some of its conmputers wi thout notice to
Met counsel (after the Met had announced that it mght seek a
forensi c exam nation of those conputers to retrieve supposedly
deleted emails) and identifying this instance, at the end of a
list of selected discovery failures noted in the Opinion, as
“one of ny personal favorites.” The fact that | used the

coll oquial term “junked” instead of the word “di smantl ed,” used
inthe Qpinion, is hardly a basis for recusal. |ndeed, M.
Schaf hauser, novants’ note taker/surreptitious tape recorder at
the Presentation, wote down “discarded” instead of “junked” in
his notes, denonstrating that he, at |east, thought nothing of
the use of the colloquial term*®junked.”

Movants al so qui bble with the use of the word “j unked”
on the ground that the reconsideration notion argues that the
conputers were not physically discarded but, according to the
Union’s office manager, nerely disconnected and put in a closet
(whi ch exact closet she cannot recall). Although the fact that
a notion for reconsideration is pending was noted in the
Presentation, no attenpt was nade to note each (or even any) of
the bases therefore. (Indeed, to do so would have taken as nuch
time as the entire Presentation.) Mreover, nowhere in any of
the papers in the case do defendants ever suggest that the

conputers--wherever they m ght be-—-are or, at the relevant tine,

14



were avail able for data downl oad and production. Thus, whether
the conputers were “discarded” to a closet or “junked” to a

gar bage heap is inconsequential for discovery purposes and,

t hus, inconsequential to an objective disinterested observer

fully informed of the underlying facts. See Lauersen, 348 F.3d

at 334.°

That this finding in the Opinion was said to be “one of
my personal favorites” was intended to convey its particul ar
clarity as a pedagogical device in the context of electronic
di scovery. In contrast to the other, nore conplicated findings
in the Opinion, (e.g., “no | awer ever doubled back to inquire
of the Union enployee in charge of docunent production whet her
he conducted a search and what steps he took to assure conplete
production,” (Opinion at 181-82)), this was a sinple finding

particularly applicable to el ectronic discovery: in a case

® Movants al so conpl ain about the statenent in the Presentation
that “[n]Jo one knew that [the Union’s] PC s dunped information
after 30 days,” (see Schafhauser Decl. § 6), but nowhere explain
the basis of that conplaint. Although M. Schafhauser

j uxt aposes this statement with the “junked” statenent in his
Declaration (wthout actually saying that they were in any way
related to each other in the Presentation), in fact, the two
statenents were unrel ated, both tenporally and substantively, in
the Presentation. |In the Presentation, the undisputed fact that
the Union’s PCs del eted data after 30 days was used to
illustrate the necessity for counsel to inquire innmediately
about how a client’s information is stored (and di scarded)

rat her than delaying until data has been lost. This finding was
(cont.)

15



where the production of electronic data was hotly litigated, one
side raised the possibility of its seeking a forensic

exam nation of the opponent’s conputers, and the opponent,

wi t hout notice and wi thout further comrunication with counsel or
the Court, dismantled those sane conputers—an action that |
under stand adversely affects the ability to retrieve data from
such conmputers. Wiether or not ny subjective pedagogi cal intent
was successfully conveyed, the remarks conpl ai ned of coul d not
be interpreted by the objective disinterested observer as
conveying the |l evel of personal involvenent required for

recusal. Conpare Cooley, 1 F.3d at 995.

Second, defendants object in their brief to remarks
“conveyi ng that an opinion scathingly critical of one side of a
di spute was ‘fun [to read]’ and would ‘anuse’ the audience.”
(Br. at 6.). Although the words “fun” and “anuse” were used in
the Presentation, there is no evidence in the record that those
words were used in the context argued by novants (and they were
not). As set out in M. Schafhauser’s Declaration, “fun” was
used in noting that the then-extant 40-page draft of the
deci sion on reconsideration was “not as nuch fun as the

underlying [Q pinion,” (see Schafhauser Decl. § 8), and stated

used to illustrate a different | esson fromthe | esson
illustrated by the junked conputers finding.

16



the universal truismthat notions for reconsideration are |ess
stinmulating, or in the vernacular, less fun, than the underlying
opinions. To the extent that novants object to the procedura
information that there was in process a draft opinion and that
it was then 40 pages, such information is entirely neutral, not
related to the nerits and not a preview of the outcone. I|f
anything, the existence of a lengthy draft denotes serious

consi deration of the reconsideration notion.

As al so set out in the Schaf hauser Declaration, the
word “anmuse” was used in telling the lawers: “if you do wish to
be amused but not overly burdened, the first three or four pages
[of the Opinion] really is an effort to explain why this case is
different.” (1d. T 12.) Counsel would be anused, in ny view, by
the words used to characterize certain, unfortunately ordinary,
l[itigation tactics. (See Opinion at 181 (“Because | cane to the
bench fromprivate civil practice, | amfamliar with the hurly-
burly of the discovery process in a hotly-contested civil case,
wi th the existence of sharp el bows, speaking objections, rude
responses and with the ever-popul ar, nmuch-cited Ranbo litigation
tactics. | amcertainly famliar, both frompractice and from
my tinme on the bench, with discovery disputes that devolve into
argunments about which child threw the first spitball.”).) Aside

fromthe fact that npvants’ characterizations of the coments in

17



their brief differs fromthe renditions in their declaration,
nei t her of these coments is renotely sufficient for a
reasonabl e, objective observer to infer an inappropriate degree
of personal involvenent or enotional comritnent to one side of
the dispute.?

2. Factual Findings

As noted above, the Presentation began with a summary
of selected findings in the Opinion relevant to the sem nar
topic. Mvants do not suggest that the sunmary inaccurately
reported what the Opinion stated but object because certain of
the findings recited detail “failings” of defendants and their
counsel and because sone of those findings are challenged in the
notion for reconsideration. First, the finding that certain
actions (or inactions) constituted failings by defendants and
their counsel was the very basis of the OQpinion. Indeed, the
Opi ni on characterized the conduct by defendants or their counse
as “failed” or a “failure” sone 68 tinmes. (See Lans Decl. 1
8(d) and Ex. 6.) The Suprene Court has held that judicial
rulings and the opinions forned by judges on the basis of facts

introduced in the course of proceedi ngs "al nost never constitute

| note in passing, wthout relying on such materials, that of
t he audi ence nenbers who replied to plaintiff’s counsel’s
i nquiry, not one found the comments to indicate any sort of bias

or appearance of inpartiality. (See Lans Decl., 110-11 Ex. 8.)

18



a valid basis for a bias or partiality notion . . . unless they
di spl ay a deep-seated favoritismor antagoni smthat woul d nmake

fair judgnment inpossible.” Liteky v. United States, 510 U. S

540, 555 (1994); see also Ford v. Suffolk County, 133 F. Supp.

2d 116, 120-21 (D. Mass. 2001) (comments to newspaper that
sunmmari zed published opinion were not a basis for recusal); Meng

V. Schwartz, 97 F. Supp. 2d 56, 59 (D.D.C. 2000) (“[S]trongly

stated judicial views rooted in the record should not be
confused with judicial bias.”) (citation and quotation marks
omtted). Myvants do not discuss Liteky or explain why its rule
shoul d not be foll owed here.

Second, as noted above, the audi ence was inforned that
a reconsi deration notion was pendi ng. Myvants nowhere expl ain
why a reasonabl e observer would assunme fromthis summary of
findings fromthe Opinion, recited for the stated purpose of
advi sing counsel how to avoid simlar failures in the future,
that the Court could not decide the pending notion for
reconsideration in an inpartial manner any nore than he or she
woul d nmake that assunption fromnerely readi ng the Opinion.
Accordingly, the summary of factual findings fromthe Opinion
used as a springboard in the Presentation to discuss “best

practices” in electronic discovery to avoid such findings, is

19



insufficient to require recusal, even when a notion to
reconsi der was pendi ng.

3. Preview of Ruling

Movants object to the corment that “foll ow ng the
decision . . . there was a proliferation of counsel because
everybody had new counsel, sanctions counsel, nerits counsel,
bl ah, bl ah, blah, the request was nmade to nake a notion to
reconsider” and the comment, with respect to a reconsideration
nmotion, “it’s not a do over, you don't get a do over.”
Def endants assert that these conmments preview the Court’s
deci sion on the notions for reconsideration. No reasonable
observer would cone to this conclusion. The first conment
noting the proliferation of counsel is a neutral, factually
accurate reflection of the procedural steps |leading to the
reconsi deration notion and, indeed, echoes defense counsel’s
comment at the February 10 conference that “we now have two and
perhaps three different sets of attorneys.” (Lans Decl., Ex. 7
at 9-10.) How that undisputed, wholly neutral, non-nerits fact
previews a ruling on the reconsideration notion remnains
unexpl ai ned by novants and is beyond ne. The second conment,

that reconsideration is not a “do-over,” is a plain statenent of
the law, albeit in the vernacular, nearly identical to the

statenent nmade directly to counsel at the February 10, 2003

20



conference and with which novants’ counsel agreed. (See Lans
Decl., Ex.7 at 9, 10.) Movants nowhere explain why the accurate
statenment that reconsideration is not a “do-over” in any way
previews a ruling on natters that are a proper basis for
reconsideration, i.e., “matters or controlling decisions which
counsel believes the court has overl ooked” on the underlying
notion. (See Local Civil Rule 6.3.) Defendants’ assertions,
t herefore, anobunt to nothing nore than specul ati on about future
rulings. Such speculation is an insufficient basis for recusal.
Def endants next object to the information that the
t hen-extant draft of the reconsideration notion was sone 40

pages. Citing United States v. Mcrosoft, 253 F.3d 34 (D.C

Cr. 2001), novants argue that “[b]y publicly discussing.

t he pending reconsideration notion with the BNA audi ence, the
Court has engaged in ex parte conmunication that not only could
i nfluence the outconme of the case, but could do so in a manner
that is not part of the record.” (Reply Br. at 2.)° Movant s
nowhere expl ain, however, how the statenments that a notion for
reconsi deration was pending, that that notion was | ess fun (or

| ess interesting) than the underlying notion and that the

current draft of the decision was sone 40 pages could “influence

> Reference is to the “Reply Menorandum of Law in Support of
Motion to Disqualify” dated March 29, 2004.
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the outcone of the case.” (Indeed, novants woul d undoubtedly
have protested nore loudly if there had been no nention of the
reconsideration notion or if it did not receive serious (i.e.,

at | east 40 pages worth of) attention.) Also unexplained is how
these facts are in any way conparable to the facts in Mcrosoft
where, before rendering a decision in a bench trial, the trial
judge hel d several secret neetings with reporters where he

di scussed the nerits of the case, including his views on the
evi dence (the judge allegedly “likened Mcrosoft’s witing of
incrimnating docunments to drug traffickers who ‘never figure
out that they shouldn’'t be saying certain things on the phone,’”
225 F. 3d at 110), the law (as to the renedy, the judge allegedly

told reporters that “he was ‘not aware of any case authority

that says [he] ha[s] to give [Mcrosoft] any due process at

all,”” id. at 111), and the credibility of w tnesses (the judge
allegedly told reporters “that Bill Gates’ ‘testinony is
i nherently without credibility,”” id. at 109).

Movants also cite Mcrosoft, as well as In re Boston's

Children First, 244 F.3d 164 (1st G r. 2001), to argue that

“Ibly publicly previ ewing a decision that had been drafted but
not finalized or issued the Court has undermned the integrity
of the process and provided non-parties with information that

parties do not have.” (Reply Br. at 2.) Again, novants nowhere

22



explain (1) how the neutral fact that a decision on a notion was
in process and was then 40 pages previews how t he decision wll
conme out, or (2) how disclosure of those facts “underm nes the
integrity of the process.” The cases cited do not assist in the
expl anati on because, as noted above as to Mcrosoft, they are

factually so dissimlar. As to Boston’s Children, novants point

to the court’s comment to the press there that a pending case
was “nore conplex” than a previous case and note that even such
“seem ngly innocuous” coments mandate disqualification. (Reply

Br. at 4.) Citing Boston’s Children without nore is,

charitably, overly aggressive. It was a high profile case
involving a challenge to public school assignnents in Boston.
Plaintiffs counsel’s coments criticizing the presiding judge
for postponing decision on a class certification notion received
substantial nedia coverage, including counsel’s comment that the
court’s delaying the class certification notion until after

deci sion on the standing notion was contrary to an earlier
decision of the court. |In response, the judge wote to a
newspaper expl ai ning and defendi ng her action. A week |ater,
anot her article appeared in the newspaper containing an
interview with the judge wherein she agai n defended her action

i n post poni ng decision on the class certification notion,

i ncl udi ng conparing the case at issue to the earlier case, and
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defendi ng the decision to defer the class action notion by
commenting that the present case was nore conplex than the
earlier case. Recusal was ordered by the Court of Appeals
because the case was one of “significant |ocal concern,” “where
tensions may be high,” 244 F.3d at 169; because the judge’s
tw ce reaching out to the press to defend her rulings m ght be
seen “as expressing an undue degree of interest in the case,”
id. at 170; and because the judge's comments were open to

m sinterpretation in providing defendants “with a ready- nmade
argunment wth which to distinguish the instant case from/|the
earlier case],” *“suggest[ing] that [plaintiffs’] clains for
certification and tenporary injunctive relief were | ess than

meritorious,” “and signal[ling] that relief was unlikely to be

forthcomng,” i1id. at 167. Like Mcrosoft, Boston's Children is

so factually dissimlar fromthe present case as to be
irrel evant.

Concl usi on

Having “carefully weigh[ed] the policy of pronoting
public confidence in the judiciary against the possibility that
those questioning [ny] inpartiality m ght be seeking to avoid
t he adverse consequences of [ny] presiding over their case,”
Drexel, 861 F.2d at 1312, | find that novants have not carried

their substantial burden of showi ng that a reasonabl e observer,
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wi th know edge and understandi ng of the relevant facts, would
“entertain significant doubt that justice would be done absent
recusal ,” Lauersen, 348 F.3d at 334, based upon the Presentation
at the BNA semi nar. Accordingly, novants’ notion to disqualify

i s deni ed.

August __ , 2004

SO ORDERED

LORETTA A. PRESKA, U. S.D.J.
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