UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

______________________________ x
UNITED STATES OF AMERICA
: SECOND OPINION
-against- : AND ORDER
01 Cr. 1026 (SAS)

OSAMA AWADALLAH,

Defendant. :
______________________________ x

SHIRA A. SCHEINDLIN, U.S.D.J.:
I. INTRODUCTION

In a conpani on Opinion issued today, this Court held
that the federal material wtness statute, 18 U S.C. § 3144
(“section 3144”), does not authorize the detention of materi al

Wi tnesses for a grand jury investigation. See United States v.

Awadal | ah (“Awadallah 111"), No. 01 Cr. 1026, — F. Supp. 2d —,

-- (S.D.N Y. 2002). Because Awadal | ah was unl awful | y det ai ned

under that statute, this Court suppressed his grand jury

testimony as the product of an unlawful seizure and dism ssed the

perjury charges stemming fromthat testinony. See id. at —-.
This Opinion, filed simultaneously, decides the

remai ning notions in this case. Although the first opinion is

di spositive, these notions are nonethel ess decided at this tine

for two reasons. First, from February 15-18, 2002, this Court

hel d a four-day hearing, and the facts related to that hearing

shoul d be decided while the witnesses’ testinony is still fresh.



Second, if a higher court interprets the material w tness statute
differently and hol ds that Awadal |l ah’s indictnent was inproperly
di sm ssed, the remaining notions will necessarily have to be
deci ded before proceeding to trial. Neither judicial efficiency
nor the defendant’s interest in a pronpt adjudication of the
charges woul d be served by deciding these notions at a |later date
wi t h possi bl e pi eceneal appellate review over the course of
nonths, if not years.

For the reasons expl ained below, |I conclude that the
i ndi ctment nust be di sm ssed because of material om ssions and
m srepresentations in the application for the arrest warrant. |
al so grant Awadall ah’s notion to suppress all evidence and
statenents obtai ned on Septenber 20-21, 2001.
II. FINDINGS OF FACT

The prosecution and the defendant agree as to the
general events of the two days before Awadal |l ah was formal |y
arrested. In the afternoon of Septenber 20th, a group of FBI
agents obtai ned Awadal | ah’s consent to search his hone and cars,
which he partially revoked later that day. That sanme day, two
agents interviewed Awadal | ah for approximately six hours at the
FBI's San Diego office. The next day, Septenber 21st, Awadall ah
took a lie detector test during which the exam ner asked
Awadal | ah i f he had personal know edge about the Septenber 11th

attacks. Awadal | ah deni ed ever having such know edge. The
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pol ygraph exam ner accused himof |lying and the agents chal |l enged
Awadal | ah to confess, but Awadal |l ah maintai ned that he was
telling the truth. The agents discussed these facts with an
Assistant U. S. Attorney fromthe Southern District of New York
who instructed the agents to arrest Awadallah as a materi al
witness in the grand jury’s investigation of the Septenber 11th
attacks. Several hours later, the governnent obtained a warrant
for Awadal |l ah’s arrest as a material w tness.

Here, the devil is in the details. Awadallah clains
that the agents did not ask himif he would agree to be
interviewed — rather, the agents told himhe nmust cone to their
office and that he could not drive on his own - they would drive
him He further clains that he did not voluntarily agree to the
interview, freely sign the consent forns or agree to take the
pol ygraph exam of his own volition. According to Awadallah, the
agents threatened and coerced himinto doing so. The governnent
sharply contests these accusations. |In addition, the parties
di sagree about the tim ng of various events that occurred over
those two days. Because the parties dispute the specifics of the
events of Septenber 20-21, it is necessary to nmake the follow ng
findings of fact.

A. September 20, 2001
At nine o’ clock on the norning of Thursday, Septenber

20, 2001, FBI agents and other |aw enforcenment personnel net at
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the FBI's field office in San Diego. See Tr. at 6-7, 168-69.1
These agents were nenbers of a teamthat had been fornmed to
assist in the investigations of the Septenber 11th attacks. The
group was |led by FBI Special Agent Al berto Cortes and included,
anong others, the follow ng Special Agents fromthe FBI: Aurelia
Al ston, David Anthony, Andrew Bedell, David Crawford, WIIliam
Dayhof f, Anthony Davis, Bradl ee Godshall, Steven Kozma, G eg
McNutt, Brian Rielly, and Frank Teixeira. |In addition, R chard
Latulip, a Special Agent with the Secret Service, and Teofilo
Weston, a Detective with the San Diego police, were assigned to
the team?

That norning, eight agents were dispatched to

! “Tr.” refers to the transcript of the hearing held on
February 15 to 18, 2002. “GX’ refers to a Governnent exhibit at
the hearing; “[date] Tr.” refers to the transcript of court or
grand jury proceedings on the indicated date. “GIX refers to a
grand jury exhibit. “Berman Aff.” refers to the Affirmation of
Jesse Berman, Esqg., dated Decenber 3, 2001. “Awadallah Aff.”
refers to the Affidavit of Osama Awadal | ah, dated Decenber 26
2001. “CGov't Mem” refers to the “CGovernnent’s Post-Hearing
Menor andum i n Qpoosition to Defendant’s Motions to Dismiss the
I ndi ctment and to Suppress the Evidence.” “Reply Mem” refers to
the Governnent’s Post-Hearing Reply Menorandum  “Plunkett Aff.”
refers to the affidavit submtted by Special Agent WIIliam Ryan
Pl unkett on Septenber 21, 2001.

2 “There was [al so] a gentleman fromthe California
Department of Justice,” Tr. at 29 (Agent Al ston testifying),
“[o] ne FBI support enployee — a conputer specialist,” id. at 226

(Agent Bedell testifying) and “another individual there and .
she was with a local |aw enforcenent agency that al so worked in
conputers,” id., who participated in the investigation on
Septenber 20th (i.e., the search of Awadal | ah’s apartnent and
cars).
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Awadal | ah’ s hone in order to interview himand his roommates.
See id. at 7, 37. The agents were also instructed to obtain
consent from Awadal | ah and his roommates to search their
property.® See id. at 7, 37, 109. Awadallah was a subject of
the investigation because agents had found a scrap of paper with
the words “Osama 589-5316” inside a car abandoned by Nawaf Al -
Hazm , one of the hijackers of American Airlines Flight 77, at
Washi ngton Dulles International Airport on the afternoon of
Septenber 11th. See id. at 111-12, 247, 698-99. The FBlI had
subsequently matched this nunber to a phone at a residence where
Awadal | ah had briefly lived nearly two years earlier. See id. at
946.

Based on this connection to Al-Hazm, the FBI began an
i nvestigation of Awadal |l ah. For exanple, “several days prior” to
Sept enber 20t h, Agent Teixeira interviewed an individual who told
hi m where Awadal | ah “had previously worked,” that Awadal | ah had
been fired fromone of those jobs, and inforned himthat
Awadal | ah knew “one of the suspected hijackers from Septenber
11th.” 1d. at 244. On Septenber 19th, Agents Rielly and
Crawford went to Awadal | ah’ s apartnent conplex at 7200 Sar anac

Avenue in order to determne who lived in the conplex and to

3 Some of the agents knew about the assignnent prior to
Septenber 20th. See, e.qg., Tr. at 168 (Agent Koznma testifying:

“The night prior to the 20th I was infornmed to cone into the San
Diego field office at which time we would transport over to the
Saranac address.”).

-5-



record |icense plate nunbers of cars in the parking lot. See id.
at 72. Later that day, an agent at the FBI field office ran the
Iicense plate nunbers through the notor vehicles records database
and determ ned which cars in the parking | ot were owned by
Awadal | ah.* See id. at 104; see also GX 3507-A (9/19/01 FBI 302
Report). Agents Rielly and Crawford al so interviewed at | east
one of Awadal | ah’ s nei ghbors that day. See Tr. at 104-08. By
Sept enber 20th, the FBlI knew which apartnment Awadal |l ah lived in,
whi ch cars he owned, the people who lived with him his

nei ghbors, the various parking spots and cars associated with the
apartnent, Awadallah’s legal status in the country, and the fact
that he and his roonmates were students at G ossnont Coll ege.

At 9:30 a.m, a lead squad of eight agents left the FB
of fice and re-assenbled in a parking |lot near Awadal |l ah’s
apartment conplex. See id. at 67, 170. At the sane tine, Agents
Dayhoff and Davis were assigned to go to G-ossnont College to

i nterview one of Awadal |l ah’s roommates.® See id. at 200. Agent

4 The report prepared by Agents Rielly and Crawford |ists
seven “California License Plates [that] were obtained from
vehi cl es that were not parked in nunbered parking spaces.” GX
3507-A. Two of those nunbers bel onged to Awadal | ah’s gray and
whi t e Hondas.

° Agent Dayhoff did not specify in his testinmny whom he
interviewed at Grossnont College. See Tr. at 200. |In addition,
while at the college, Agents Davis and Dayhoff “got switched to
anot her, found him interviewed him and he gave us information
on the first individual we were interested in. . . .” |d. at
200- 01.
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Rielly and Detective Wston were assigned to interview one of
Awadal | ah’ s nei ghbors and her husband at their respective
wor kpl aces.® See id. at 73-74. The agents were dressed in
busi ness attire and, while all of the agents were arned, they
conceal ed their weapons beneath their clothes. See id. at 49,
81.

After neeting in a nearby parking | ot for about twenty
m nutes, the agents drove to the apartment conplex. See id. at
170. They arrived at approximately 10:15 a.m See id. at 9; see
also GX 3509-D. Once at the apartnent conplex, two agents were
posted at the bottomof the stairs “to provide crowd control” and
“to keep other people fromcomng up the stairs who weren’t
involved.” Tr. at 170. Agent Kozma and the other agents then
knocked on the door of Awadallah’s second floor apartnent. See
id. at 170-71. \When no one answered, the agents wal ked back down
the stairs and waited in the parking lot. See id. at 171

Around 11: 30 a. m Awadal | ah’s roommate, Yazeed Al -
Sal m, drove into the parking lot. See id. at 9, 42-43, 53. The
agents recogni zed Al -Sal m when he drove into the conplex. As
Al -Salm got out of the car, Agent Al ston and anot her agent

approached him See id. at 9, 18, 43-44. The agents identified

6 Agent Bedell “[t]hought Awadal |l ah went to G ossnont
[ Col | ege]” and was “l ooking for [Awadallah’s] vehicle at [the]
col |l ege” when he “[h]eard on [the] radio that [Awadallah] had
arrived at [his] apartnent.” GX 3510-E.
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t hemsel ves, showed their FBI credentials and asked for Al -Salm’s
identification, which he provided. See id. at 45-47. The agents
asked Al-Salm to answer sonme questions. See id. at 46. The
agents then acconpanied Al-Salm into the apartnent where they
guestioned himfor the next two to three hours.” See id. at 10-
11, 18-22, 53.

Whil e the agents were interviewing Al -Salnm, Awadal |l ah
was attending his “English as a Second Language” cl ass at
Gossnont College.® See id. at 896, 899. After the class ended
at 1:30 p.m, Awadallah drove hone to “[t]ake a rest and pray,”
id. at 899, and arrived at the apartnent conplex around 2:00 p. m
See id. at 75 (Agent Rielly testifying that “it was approxi mtely

2: 00, maybe 2:30, [when] M. Awadallah arrived.”). See also id.

at 139-40. When Awadal | ah drove into the parking | ot he noticed

three nen standing together as well as a nunber of cars that were

! Agent Al ston testified that Al-Salm “told us he would
be happy to answer questions, and we went up to his apartnent,”
but the record is unclear as to who suggested entering the
apartnent. Tr. at 10. Agent Alston also testified that when she
first presented a “consent-to-search forni in the apartnment, Al-

Salm’'s first reaction was to say “I don't really have any
choice,” which indicates that Al -Salm perceived the situation to
be coercive. [d. at 11. Regardless, the issue of whether Al-

Salm in fact consented to be interviewed or to allow the agents
to search his property was beyond the scope of the hearing on
February 15-18, 2002.

8 Awadal | ah had al so attended math class from 9: 00 -
11: 00 a.m See Tr. at 898.
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not parked in any particular parking space. See id. at 903.°
The agents recogni zed Awadal | ah and his gray Honda as he drove
into the parking lot. See id. at 75. Agent Rielly and Detective
West on (who had been instructed to go to the apartnent conpl ex
when they were at Grossnont Col | ege) and anot her agent approached
the gray Honda. At |least two FBI agents were al so nearby, see
id. at 83, 155, 179-80, 904, 1034, and about two or three others
were el sewhere in the parking lot. See id. at 83, 120, 179-80.
Det ecti ve Weston introduced hinself to Awadal | ah and
said that he wanted to ask him sonme questions. See id. at 79,
904. After Detective Weston asked questions for a few m nutes,
Agent Rielly identified hinself and asked Awadal | ah to produce
identification. See id. at 904. Awadall ah showed the agents his
California driver’s license, and Agent Rielly copied down the

information. See id. at 80, 114, 128-29, 904-05. Agent Rielly

o The findings of fact until this point are based on the
testimony of witnesses other than Awadal |l ah. Fromthis point
forward, when in conflict with the testinony of others, | credit
Awadal  ah’ s testinony with two exceptions. First, | do not
credit Awadallah’s estimate that fifteen to twenty agents
approached himin the parking lot. Second, |I do not credit his
testinmony as to when he was |left alone in the interrogation room
on Septenber 21, 2001. See infra note 19. | make no findings of

fact with respect to the events during his twenty days of
detention prior to testifying before the grand jury. \Were
findings of fact are cited to testinony other than that of
Awadal  ah, | credit that testinony.

10 For exanple, Detective Wston asked Awadal | ah his nane,
where he was from whether he went to school, how old he was, and
if he had famly in the United States. See Tr. at 904.
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expl ai ned to Awadal | ah that he needed to speak with himfor about
thirty mnutes at the FBI's office, see id. at 906, and Awadal | ah
could follow the agents to the FBlI building in his own car. See
id. at 89, 141-42, 906. Awadallah agreed to talk w th Agent
Rielly but asked why he could not be interviewed in the
apartnent. See id. at 907. Agent Rielly went over to another
agent and talked with himfor a few mnutes. See id. Agent
Rielly returned and instructed Awadal l ah to | eave his car at the
apartnent and infornmed himthat the agents would drive himto the
FBI office.! See id.

At this point, Awadallah insisted that the agents all ow
himto go up to his apartnent. See id. at 907-08. Awadall ah
made this denmand because, as a devout Miuslim he prays five tines
a day including once at mdday (i.e., generally around 1:00
p.m). See id. at 886-87. Before each prayer, Awadal |l ah washes
his nmouth, nose, face, head, hands, and feet. See id. at 908.

Agent Rielly initially suggested that he could pray at the office

1 The agents testified that they did not want Awadal | ah
to drive his owmn car for safety reasons. See Tr. at 90 (Agent

Rielly testifying: “[I]f he chose that he — on the way down to
the field office, if he decided that he didn't want to go to the
field office and didn’t want us to — he could just take sone

sort of act with his car against the public or against us.”); id.
at 143 (Agent Rielly testifying: “[Awadallah] m ght, on the way
to the field office, try to cause an accident, try to harmthe
agents in sone way.”). The officers offered no reason for their
belief that Awadal | ah was dangerous. See id. at 333 (Agent
Teixeira testifying: “[We did not consider hima suspect of
anything so there was no reason for us to consider hima suspect,
that he would be a fugitive.”).
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but, after Awadallah continued to insist, Agent R elly tal ked
with some other agents and pernmtted himto enter his apartnent.
See id. at 909-10. Agent R elly and Detective Wston then
escorted Awadal l ah to the second floor. See id. Prior to
entering the apartnment, however, Agent R elly told Awadallah to
wait while he went inside. See id. at 910. After a few m nutes,
Agent Rielly cane back outside and told Awadal | ah he coul d enter.
See id. at 910-11.

When Awadal | ah entered his apartnent, he realized for
the first tinme that his roommate Al -Salm was being
interviewed. ! See id. at 911-12. There were four agents
already inside the apartnent. See id. Awadallah went to the
bathroomin order to urinate and prepare to pray. See id. at
912-13. Before Awadal |l ah entered, Agent Rielly patted hi m down
to make sure he was not carrying any weapons or sharp objects.
See id. at 91, 141, 912. As Awadal |l ah began to close the
bat hr oom door behind him Detective Weston put his foot between
t he door and the wall and ordered himto |eave it open. See id.
at 913. Awadal lah “wasn’t very happy with that initially,” id.
at 159, but Detective Weston told himthat he had no choice. See

id. at 913. The door was |l eft open wi de enough for the agents to

12 Awadal | ah’ s apartnent “wasn’t very big. The living
roomwas maybe 15 feet wi de and maybe it was 20, 25 feet long.”
Tr. at 11 (Agent Alston testifying). It had “[a] living room a
kitchen, two bedroons and two bathroons.” [d.
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observe Awadal | ah (i.e., 60-90 degree angle). See id. Awadall ah
was unable to urinate, however, so he only washed. See id. at
913-15. Awadallah and Al-Salm then prayed together in
Awadal | ah’ s bedroom for about eight to ten mnutes. See id. at
89, 915. Agent Rielly and Detective Wston stood inside the room
but they did not interfere with the prayer. See id. at 20, 88-
89, 160.

After Awadal |l ah and Al -Sal m finished praying, Agent
Rielly asked Awadal | ah to sign a formconsenting to a search of
his apartnent and car. See id. at 915. Agent Rielly also
expl ained to Awadallah that if he did not sign the consent form

the agents would get a warrant that would allow themto search

his home and car.!® See id. Mreover, Agent Rielly told

13 | credit Awadallah’s testinony that this was the first
time the agents raised the issue of searching his apartnment. See
Tr. 915-16. Wile Agent Rielly testified that he obtained
Awadal | ah’ s oral consent to search while in the parking lot, this
testinony is not credible. See id. at 82. In addition, | credit
Awadal | ah’ s testinony that he did not read the first consent form
but was instead told by Agent Rielly that “this consent is to
allow us to search the hone.” 1d. at 915. The fact that
Awadal | ah did not read the first formis supported by the
uncontested testinony that when he did, in fact, read the second
consent format the FBlI office, he partially revoked his first
consent. He also becane upset and stated to Rielly “[w] hy [did]
you let me sign the other one and you didn't explain it to ne
that that [sic] one you re going to do this and this?” 1d. at
916 (enphasis added). Awadallah woul d not have becone upset and
revoked his consent two hours after signing it had he read the
first consent form because it stated: “I, Gsama |snai
Awadal | ah, havi ng been infornmed of ny constitutional right not to
have a search nmade of the preni ses hereinafter nentioned w thout
a search warrant and of ny right to refuse consent to such a
search . . . .7 GX 3507-1 (enphasis added).
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Awadal | ah that if the agents got a warrant, they would “tear up
the hone.” 1d. at 916. Awadall ah signed the consent form
because he felt he “had no choice” and he did not want the agents
to “mess [] up” his property.* 1d.

Bef ore Awadal | ah was driven to the office, he
repeatedly expressed that he did not want to m ss his conputer
class, which started at six o' clock. See id. at 916-17. Agent
Rielly responded that the FBI would do its best to make sure he
returned in tinme for class. See id. at 90, 144-45, 917. Agents
Rielly and Kozma then escorted Awadal | ah to the car and patted
hi m down agai n before placing himin the back seat of the car.
See 1id. at 184. Once inside the car, Awadall ah realized that he
had forgotten his watch in his honme and attenpted to open the car
door, which was | ocked. See id. at 953. Once Awadal |l ah realized
he was | ocked inside the car, he decided not to ask the agent if
he could retrieve his watch. See id.

The agents and Awadal | ah | eft the apartnent conpl ex

around 2:45 p.m and arrived at the San D ego FBI Ofice around

14 Detective Weston testified that he heard Agent Rielly
use the phrase “tear the place up,” Tr. at 163-64, but clains
that Agent R elly was explaining that the agents did not want to
do that. The government argues that “[p]erhaps Awadal | ah

m sheard Rielly' s statenent.” Gov't Mem at 5 n.4. According to
t he agents, however, Awadallah never had any difficulty
under st andi ng them when they spoke, see, e.qg., Tr. at 358 (Agent

Reilly affirmng on direct examnation that “[d]Juring the tine
that [he was] speaking to M. Awadallah and the tine that [they]
were together,” he did not “have the inpression that [Awadall ah]
was having any difficulty understanding [hinm”).
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twenty to twenty-five mnutes later.* See id. at 93, 184. The
agents took Awadallah to an interview roomand offered him
something to drink, which he refused because he was fasting. See
id. at 962. Awadallah sat alone in the roomwhile Rielly
conferred with sone other agents who wanted Awadallah to sign a
consent formto search his second car, a non-working white Honda.
See id. at 94.

Agent Rielly returned to the interview roomand asked
Awadal | ah to sign another consent formto search his white Honda.
See id. at 1043. Rielly filled out a consent-to-search form and
gave it to Awadall ah to read. See 1d. Wen Awadal |l ah read that
he had a right to refuse consent, he conplained that Agent Rielly
had not told himhis rights when he signed the first search form

See id. at 916. At approximately 3:50 p.m, Awadallah explicitly

15 See Tr. at 15, 22 (Agent Alston testifying that she
interviewed Al-Salm in the apartnment for “two or three hours,”
after 11:30 a.m and that she ended the interview with Al -Sal m
“In]Jot too much |onger after” Awadallah left). It should be
noted that “there [is] an FBI procedure about radioing into the
of fice” whenever agents are transporting soneone in their car who
is not an FBI agent. Tr. at 275. This procedure requires that
the agents radio the office dispatcher with an identification
nunber, tinme and the mleage on their car when they begin the
trip and requires themto repeat the procedure once they arrive.
See id. at 255-57; see also GX 3508-D (FM Radi o Station Log).

Al t hough this procedure is required, see Tr. at 275-77, the
gover nnment was not able to produce the FM Radio Station |og for
Thur sday, Septenber 20th. See id. (AUSA Metzner stating: “W
retrieved the radio |l ogs and they do not reflect the tine,
notw t hstanding the fact that the agent said he nmade them”).
Much of the confusion about when Awadal | ah was driven to the

of fice could have been resolved had the | ogs recorded the tine
t hat Awadal | ah was driven to the office.
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revoked his consent to the search of his first car, the gray
Honda. ® 1d. at 191-92, 1042. Awadall ah then signed the consent
to search his second car, the white Honda. See id. at 1043.
Agent Rielly left the interviewroomand told the
agents outside the room including Agent Kozma, that Awadal |l ah
had revoked his consent to search his gray Honda. See id. at 96-
98, 186-87. Agent Kozma testified that he i medi ately began
trying to reach agents on their “Nextel phones . . . to tel
them Hey the consent’s been revoked,” but “[i]t took
approximately 15 mnutes to get a hold of sonmeone who was
actually at the search location.”* |d. at 186-87. Wen Agent
Kozma first contacted an agent at the apartnment at approxi mately
4:05 p.m, he was infornmed that the search had been conpleted

fifteen mnutes earlier.® See id. at 187. Half an hour

16 | do not credit Agent Kozme’'s estinmate of the tine that
Awadal | ah’ s revocation occurred. See Tr. at 191 (Agent Kozna
testifying that after he left Awadal |l ah and dealt with
Awadal | ah’ s revocation of the consent, which took approximtely
fifteen mnutes, “lI wal ked outside, | |ooked at ny watch, and it
said 3:56”). If true, the revocation would have occurred at
approximately 3:40 p. m

17 Wiile it would not have made a difference, none of the
agents explained why they failed to use their radios to contact
the agents at the apartnent or Agent Cortes when the revocation
occurred. The agents had previously been in radio contact when
the agents at the apartnent had wanted Awadal | ah to sign the
second consent form See Tr. at 94.

18 At the sanme tinme, Agent Rielly drove to the other
bui | di ng housing the FBI's San Diego office, arriving there about
ten mnutes after he left the interviewroom See Tr. at 97.
Rielly reported to Agent Cortes, the team | eader, that Awadall ah
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earlier, at 3:33 p.m, Agents Bedell and McNutt and Secret
Service Agent Latulip had begun searching Awadal | ah’ s gray Honda.
See id. at 217-20. They finished searching the car around 3:50
p.m See id. at 129.

From 4:27 to about 4:57 p.m, the sane agents searched
Awadal | ah’ s white Honda. See i1d. at 222-25. From about 4:30 to
about 5:20 p.m, FBlI Agents Dayhoff and Davis searched
Awadal | ah’ s apartnent. See id. at 201-03.

After Awadal | ah revoked his consent, the agents |eft
himalone in the room*“for a long tine, for [what felt like] an
hour.”*® 1d. at 955. Awadallah testified that, while waiting,
“[he] tried to open the door and call soneone fromthe FBI
agents,” but he could not open the door. 1d. at 955. Awadall ah
coul d not open the door because it had a two-part bolt mechani sm
and the door would not open unless a person “turn[ed] the top
bolt to the left and then work[ed] the bottomlatch” while
holding the top bolt in place. [d. at 388. The purpose of this
bolt nechani smwas officer safety; the mechani small owed the

agents to react if a witness or suspect was in need of restraint.

had revoked his consent to search the first car. See id. at 97-
98. Agent Cortes then contacted the agents in the field. See
id. at 64.

19 | do not credit Awadallah’s estimate that the agents
| eft himalone around “5:00 or 5-sonething,” Tr. at 956, because
once Agents Tei xeira and Godshall began the interview, they did
not take a break except to allow Awadall ah to pray. See id. at
1044.
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See id. at 388-89.

Around 4:30 p.m Agents Tei xeira and Godshall began
qguestioni ng Awadal | ah. See id. at 269, 306, 364. The agents
i ntroduced thensel ves to Awadal | ah and told himthat they
bel i eved that he had information that could assist themin
i nvestigating the events of Septenber 11th.?° See id. at 248,
364-65. The agents also told him*“that once the questioni ng was
t hrough, [] he would be driven honme because of the fact that he
did not drive hinself to the office.” |1d. at 249. The agents
di d not advise Awadallah of his rights or informhimthat he had

a right to | eave whenever he wi shed. See id. at 249, 302-03,

305, 365.

The interview at FBlI headquarters |asted about six
hours and ended “between 10:30 and 11:00” at night. [d. at 375.
See also id. at 957. “[Awadallah] | ooked at a |ot of pictures,

he identified the individuals fromthose pictures, [and] told
[the agents] about them” 1d. at 375. According to the FBI 302
report prepared by Agents Tei xeira and Godshal |, “Awadal |l ah was

shown phot ographs of suspected hijackers and instantly recognized

20 On direct exam nation, Agent Teixeira testified that he
was asked to interview Awadal |l ah with Agent Godshall *“between
noontinme [and] early afternoon.” Tr. at 245. \en asked by AUSA
Baker, “At the time that you were asked to participate in the
interview, were you told where M. Awadallah was at that tinme?,”
Agent Tei xeira responded, “lI believe he was at a residence on
Saranac Avenue, in San Diego.” |d. He later stated that they
were told they would be conducting the interview “approxi mately
an hour before [Awadallah arrived].” [1d. at 246.
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Nawaf Al hazm .” GX 3505-B at 2. Awadallah told the agents that
he saw Al -Hazm “two to three times a week” while he was enpl oyed
at the gas station and “stated he interacted with Al hazm on two
addi tional occasions.” 1d. at 3. On one occasion, Awadall ah
went to Al-Hazm’'s house to show him “how to access different
websites, such as hotmail and MSN' and on anot her occasion he
went to a restaurant with two of his roommates and Al -Hazm . |1d.
I n addi tion, Awadal | ah described “another nmal e who was descri bed
as slightly taller than Alhazm, and had a thin build with a
little beard.” [|d. at 2-3. “Awadallah did not know the nman’s
name nor did he recogni ze his picture anong the array of

phot ographs.” 1d. at 3. “Awadallah also gave [the agents] a | ot
of information about hinself.” Tr. at 375. Anong other things,
Awadal | ah descri bed every place he had |ived since he noved to
the United States, who his roonmates and | andl ords were (although
he often could not renmenber their full names), from whom he had
purchased his cars, and where he had worked. See GX 3505-B at
1-8. In sum “Awadal |l ah was very, very cooperative [that]

evening.” Tr. at 375 (Agent CGodshall testifying). See also id.

at 270 (Agent Teixeira affirmng that “[Awadal | ah] was fully
cooperative”); id. at 333 (Agent Teixeira affirmng that

“[ Awadal | ah] was conpl acent, conpliant, polite, cooperative, not
defiant”).

At several points during the interview, Awadall ah asked
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Agents Tei xeira and Godshall when he would be able to | eave.
After about one hour of being interviewed (i.e., approxi mtely
5:30 p.m), Awadallah “nentioned to themthat [he had] a class at
6: 00" and asked the agents to nmake sure that he was able to
attend it. 1d. at 957-58. Agents Teixeira and Godshall told him
not to worry and that they were “going to do [their] best.” Id.
at 958. Wien Awadal | ah raised the issue thirty mnutes |ater,
the agents told himthat they had called his school and “it was
okay for [him to miss the class.” [d. at 959. Wen Awadal | ah
obj ected, the agents told himthat he would “have to stay” with
themuntil the interview was finished. 1d.

During the interview, Agents Teixeira and Godshall told
Awadal | ah that he had been cooperative and that they believed him
but, in order to “clean the table,” they wanted himto take a lie
detector test. 1d. at 959-60. The agents originally told
Awadal | ah that he would take the lie detector test that night but
| ater rescheduled it for the next norning because the polygraph
exam ner was no |onger there and they still had questions to ask
him See id. at 960-61.

The interview ended around 11: 00 p.m Wil e Awadal | ah
wai ted outside the FBI office for the agents to drive him hone,
Agent Tei xeira gave Awadal | ah his business card and told himto
call his cell phone if anything happened. See id. at 961-62.

After the six-hour interview, “there was no reason for [the
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agents] to consider [Awadallah] a suspect.” 1d. at 333 (Agent
Tei xeira testifying). Moreover, the agents did not believe that
Awadal | ah was going to flee, and they were “pretty sure” that
Awadal | ah woul d take the pol ygraph the next day. 1d. at 332.

After Agents Teixeira and Godshall drove Awadal | ah
home, he went to his nbsque where he saw his three brothers,
Janmal, Amin and Alman. See id. at 966. Awadall ah di scussed what
had happened that day and tal ked about taking a |lie detector test
the next norning. See id. His brothers told himthat they were
going to hire a lawer and that he should wait to take the test
until he had a lawer. See id. at 966-67. Awadallah’s brothers
al so promsed to bring the awer to Awadal |l ah at the Friday
eveni ng prayer at the nosque. See id. at 968. Awadall ah agreed
with his brothers that he would wait until he had a | awyer before
he took the polygraph exam See id. at 967.

B. September 21, 2001

1. Awadallah’s Arrest

Around 6:30 a.m the next norning, Awadallah called
Agent Teixeira and told himthat he was not going to take the lie
detector test until he had a lawer. See id. at 967-68. Agent
Tei xeira responded that Awadal | ah did not need a | awer and that
“there [was] no need for anybody to conme with [hin].” [d. at
968. Agent Tei xeira assured Awadal l ah that it would be “a short

test” and that once he took the examthe agents woul d not bot her
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hi m anynore. [d. Awadallah continued to tell Agent Teixeira
that he “preferred to wait until the Friday prayer,” but Agent

Tei xeira repeated that he nust take the pol ygraph exam t hat
norning. 1d. Moreover, Agent Teixeira said that refusal to take
the exam that norning would indicate that Awadal | ah was hidi ng
sonet hing, and Agent Rielly would “get a warrant for [Awadall ah]
and cone and arrest [hin].” [d. at 969. Believing that he had
no choi ce, Awadallah told Agent Teixeira to pick himup at his
apartnent. See id.

At 7:03 a.m, Agents Teixeira and Godshall drove up to
Awadal | ah’ s apartnent. See id. at 277. Awadal |l ah cane
downstairs and got into the car. Awadallah inforned the agents
that he wanted to be returned by 11:00 a.m so that he could
attend Friday prayer at the nosque. Agents Tei xeira and Godshal
said that the pol ygraph was scheduled for 7:30 a.m, and if
Awadal | ah passed the test he would be horme in tine for the prayer
service. See id. at 274-75, 338-39. Awadallah arrived at the
FBI office at 7:23 a.m See id. at 277; see also GX 3508-D.

Speci al Agent Antonio Fal con adm ni stered the pol ygraph
exam to Awadal | ah, which began around 7:30 a.m See GX 3503-D.
Agent Fal con advi sed Awadal | ah of his rights and Awadal | ah si gned
an advice-of-rights format 7:44 a.m See GX 3503-F; Tr. at 970.
Agent Fal con then conducted the exam nation for an “[h]our and a

hal f, two hours,” collected his |ast polygraph chart at 9:36 a.m
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and left the room?2 Tr. at 971; see also id. at 422. Agent

Fal con returned ten mnutes |later and told Awadal | ah that the
pol ygraph showed that he had lied on the follow ng two questions:
(a) D d you know beforehand of any specific plans to
destroy any of those U S targets, on 9/11/20017?

Answer —No.

(b) D d you participate in any way in any of those
attacks against U S. targets, on 9/11/20017
Answer - No.

GX 3503-A (Pol ygraph Report). See also Tr. at 972-73. Wile
confronting Awadal | ah, Agent Fal con repeatedly encouraged

Awadal  ah to tell the truth, warning that he could be sentenced
to prison for five years if he failed to do so. See Tr. at 975.
After twenty m nutes, Agents Teixeira and Godshall canme into the
room and told Awadal | ah that he was “one of the terrorists” and
he knew about the Septenber 11th attacks in advance. See id. at
976. The agents also told Awadal | ah that nobody could hurt him
except them See id. at 976.

Awadal | ah attenpted to stand up, but the agents ordered

him “[S]it down and don’t nove.” |d. at 977. Awadallah saw
that things were “going wong,” and he “feared that . . . they
[were] going to do sonething [to hin].” 1d. Awadallah said he

wanted to call his lawer and his brother, but the agents refused

his request. See id. The agents continued to question

21 At sone point during the exam Agent Falcon left the
roomfor a few mnutes and then returned to conplete the test.
See Tr. at 972.
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Awadal | ah, who repeated four or five tines that he had to | eave
for Friday prayer. See id. at 977-78. The conversation becane
heated and the agents told Awadal | ah that if he continued to lie,
he could go to prison and be deported. See id. at 283, 341-42,
348-49, 395. The agents inforned Awadal | ah that he was going to
m ss Friday prayer and instead they were going to fly himto New
York and detain him*“for one year” so that they could “find out”
nore about him?2 |d. at 978. Awadall ah demanded to call his

| awyer because this was “[his] right,” but the agents said:

“[H ere you don’t have rights. Wen you go [to the] MCC or you

go to New York, then you [can] ask whatever you want.” [d.
Wi | e Awadal | ah was bei ng questi oned, an AUSA in New

York was kept apprised of the situation. See id. at 286-87, 384-

85, 400-04. At approximately 11:00 a.m, the AUSA instructed the

22 | do not credit the testinony that Agent Godshall asked
Awadal | ah “if [he was] served with a subpoena to appear before a
grand jury here in New York Cty, if he would conply with it” and
t hat Awadal l ah “told [hin] no.” Tr. at 385. See also id. at
401. Awadal | ah’ s answer woul d have been the nobst inportant fact
to have included in the Plunkett affidavit given that section
3144 states “if it is shown that it nay become inpracticable to
secure the presence of the person by subpoena, a judicial officer
may order the arrest of the person . . . .” 18 U S. C. § 3144.

But Agent Plunkett’s affidavit makes no nention of Awadall ah
bei ng asked this question or of any refusal to testify before a
grand jury in New York. Nor did the governnent nention that
Awadal | ah had refused a request to be subpoenaed when Awadal | ah
appeared before Magistrate Judge Brooks. See GX 502. 1In
addi ti on, Agent Falcon, who was in the roomw th Awadal | ah until
the arrest, testified that he did not recall any conversations
about a subpoena. See Tr. at 432. Awadallah also testified that
the agents did not use the word subpoena. See id. at 979.
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agents to arrest Awadallah as a material witness. See id. at
287-88, 351-52, 384. At this point, Agents Darren Fortie and

Al'l an Vitkosky entered the room See id. at 289-90, 353-54, 455-
56. Agents Fortie and Vitkosky handcuffed Awadal | ah, took him
downst ai rs, and phot ographed and fingerprinted him they did not
i nform Awadal | ah of any of his constitutional rights. See id. at
456. The agents all owed Awadal |l ah to call his brother but no one
answer ed; Awadal | ah was then permtted to call a different

t el ephone nunber and spoke to his sister-in-law. See id. at 456-
59, 461. The agents took Awadallah to the San D ego MCC,
arriving there at approximately 1:45 p.m See id. at 459.
Awadal | ah was booked into the San D ego MCC at approxi mately
2:04 p.m See GX 702.

2. The Government’s Application to Arrest Awadallah
as a Material Witness

On Septenber 21st, between 5:30 and 6:00 p.m New York
tinme (2:30 to 3:00 p.m San Diego tine), Agent Plunkett,
acconpani ed by an AUSA, presented an application for a warrant to
arrest Awadallah as a material witness to a judge of the Southern
District of New York. See Plunkett Aff. Based solely on the
information contained in the Plunkett affidavit, the judge issued

the warrant to arrest Awadall ah as a nmaterial w tness.?® See Tr

23 Nei t her the AUSA nor Agent Plunkett presented any
additional information to the court. See Tr. at 550, 937-40,
947-49.
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at 542, 550, 553, 939-40. The judge was not infornmed that
Awadal | ah had al ready been arrested three hours earlier. See id.
at 542-43.
Agent Plunkett’s affidavit stated that the FBI believed
t hat Nawaf Al -Hazm and Khalid Al -M hdhar were two of the
terrorists who crashed Flight 77 into the Pentagon on Septenber
11t h, and that agents had found a car owned by Al -Hazm in the
ai rport parking ot on the afternoon of Septenber 11th. See
Pl unkett Aff. 99 7-10. Wiile searching Al-Hazm’'s car, agents
found various papers owned by Al -Mhdhar. See id. Y 10-11. The
affidavit then stated:
Also found during the search of Nawaf Al -Hazm'’s
vehicle was a piece of paper, on which the
foll om ng nanme and nunber were witten: “QOsama 589-
5316.” The FBI's subsequent search of tel ephone
dat abases reveal ed that the tel ephone call nunber
(619) 589-5316 was subscribed to OCSAVA AWADALLAH,
7546 Parkway Drive, La Mesa, California.
Id. T 11. Agents had subsequently “located and intervi ewed OSAVA
AWADALLAH in La Mesa, California.” 1d. T 12. Awadall ah
“adm tted knowi ng Nawaf Al -Hazm but clained that he interacted
with himon only a few occasions.” 1d. Awadallah “also admtted
bei ng associated with the (619) 589-5316 tel ephone nunber, but
expressed surprise that his nanme and phone nunber were found in
Nawaf Al -Hazm'’'s car in Dulles Airport.” [1d. The affidavit

further stated that, during a search of Awadall ah’s vehicles,

agents found two vi deotapes concerning the 1993 war in Bosnia and
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anot her vi deot ape about the Koran. See id. § 13. Finally, “[a]
consent search of AWADALLAH s apartment uncovered a box-cutter
and several conputer-generated photographs of Usana bin Laden.”
Id.

Agent Plunkett also asserted that “it may becone
i npracticable to secure the presence” of Awadal |l ah because “he
continues to maintain substantial famly ties in Jordan and
el sewhere overseas,” which “make hima risk of flight while his
adm tted connection to the highjackers [sic] is under
investigation.” 1d. § 15. “In addition, given AWADALLAH s
connections to one or nore of the hijackers who commtted the
terrorist attacks . . . AWADALLAH may have an incentive to avoid
appearing before the grand jury.” 1d. “AWADALLAH may al so be
concerned that his prior conduct, as set out above, nmay provide a
basis for |law enforcenment authorities to investigate and possibly
prosecute him” 1d.

Plunkett’'s affidavit did not include a nunber of facts
al ready known to the FBI when the warrant application was nade.
For exanple, the FBI knew that Al -M hdhar had |eft San D ego over
a year earlier, around June of July of 2000, and Al -Hazm had
left shortly thereafter. See Tr. at 944. Moreover, they knew
that the phone nunber that the agents found in Al -Hazm'’'s car had
ceased bei ng Awadal | ah’ s phone nunber al nbst two years earlier.

See id. at 935, 946. In addition, the application m stakenly
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stated that a push-up razor, which Plunkett |abeled a “box-

cutter,” was found in Awadal |l ah’s apartnment when, in fact, it was
found in his non-working white Honda.? See id. at 224; see also
GX 3510-B (Agent Bedell’s 302 report).

Wth respect to Awadallah’s potential flight risk, the
application did not state that “Awadallah was very, very

cooperative [the previous] evening.” Tr. at 375 (Agent Godshal

testifying). See also id. at 270 (Agent Teixeira affirm ng that

“[ Awadal | ah] was fully cooperative”); id. at 333 (Agent Teixeira
affirmng that “[Awadal | ah] was conpl acent, conpliant, polite,
cooperative, not defiant”). Nor did the affidavit or application
note that, when the agents returned Awadal | ah to his hone on
Septenber 20th, they had no fear that he would attenpt to flee
even though he was scheduled to take a lie detector test the next

norning. See id. at 272-73, 332, 960. Finally, the application

24 The governnent argues that “if anything, the error
favor[ ed] Awadal | ah, because the box-cutter’s presence in his car
coul d [ have] suggest[ed] that he was taking it sonewhere for sone
purpose.” Gov't Mem at 64. However, the fact that the razor
was found inside Awadal | ah’s non-working car in the parking | ot
I nplies the exact opposite. The warrant application also failed
to state that, according to the agents’ reports, Awadall ah
claimed that the push-up razor was a carpet cutter which he had
used “to cut the carpet he recently installed in his apartnent,”
GX 3508-A at 8, and that at |east two nei ghbors had seen
“residents of unit 38 at 7200 Saranac . . . replace the carpet in
an ol der nodel van” in the parking |ot on Septenber 14th. GX
3507-F. See also GX 3507-G If anything, these facts would
reasonably suggest that after Awadall ah’s roommates used the
carpet cutter on Septenber 14, they stored it in his car in the
par ki ng | ot.
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failed to nmention Awadal | ah’s ties to the United States,
including the fact that he had three brothers who lived in San
D ego, one of whom was an Anerican citizen who had lived in San
Diego for fifteen years.

III. THE ARREST WARRANT WAS IMPROVIDENTLY ISSUED DUE TO
INTENTIONAL MISREPRESENTATIONS AND OMISSIONS

Assum ng, argquendo, that the material witness statute
applies to grand jury w tnesses, the question for the Court is
whet her Awadal | ah was appropriately detained in accordance with
the requirenments of that statute. The statute sets forth two
explicit requirenents for ordering the arrest of a materi al
witness: (1) “the testinony of [the] person is material” and (2)
“it is shown that it nmay becone inpracticable to secure the
presence of the person by subpoena.” 18 U S.C § 3144.

Section 3144 is silent as to what standard a court
shoul d use to decide whether “the testinony of [the] person is
mat eri al” and whether “it may becone inpracticable to secure the
presence of the person by subpoena.” 1d. One federal court has
suggested that the standard shoul d be “probabl e cause to believe”

that these conditions are net. Bacon v. United States, 449 F.2d

933, 943 (9th Gr. 1971). Probable cause, of course, is
generally used in the context of authorizing the arrest of a
suspected crimnal or authorizing a search to obtain evidence of
crimnal conduct. Wether the sane standard should be used to

arrest a material witness is open to debate. |In any event, for
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the limted purpose of determ ning whether the arrest warrant was

i mprovidently issued, | shall apply the probabl e cause standard.
The materiality requirenent is problematic in a grand

jury context, which is, by definition, secret. See Fed. R Crim

P. 6(e)(2); see also Awadallah I1Il, — F. Supp. 2d at —-.

Nonet hel ess, because there is no real way for a court to assess
whet her the testinony of a person is “material” to a grand jury
proceeding, | shall accept the view of the Bacon court that “a
nere statement by a responsible official, such as the United
States Attorney, is sufficient to satisfy [the materiality
prong].” Bacon, 449 F.2d at 943.

In this case, however, the affidavit fails to conply
even with this requirenent because it was submtted by Agent
Pl unkett based sol ely upon his personal know edge.? Pl unkett
may have been able to assess the nateriality of Awadallah’s
knowl edge to the FBI’s investigation. But he could not have nade
an inforned judgnent about the materiality of Awadallah’s

testinmony to the grand jury’s investigation as he was never

25 See Plunkett Aff. 9 6 (“As part of the investigation in
this matter, | have debriefed other agents and | aw enforcenent
of fi cers who have been involved in this investigation, and | have
reviewed rel evant reports, docunents and records in this
i nvestigation. Because the limted purpose of this affidavit is
to support the issuance of the requested warrant, | have not set
forth all the facts known to nme, or to other agents or |aw
enf orcenent personnel concerning this nationw de investigation.
| believe the testinony of OSAVMA AWADALLAH woul d be material to
the grand jury’s investigation . . . .”) (enphasis added).
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present in the grand jury. See Fed. R Cim P. 6(d)(2). The
only officials who may be able to nake an i nforned deci sion about
a wtness’'s materiality to the grand jury' s investigation are
“[a]jttorneys for the governnent . . . [who] may be present while
the grand jury is in session.”?® Fed. R Cim P. 6(d)(1).

The second prong al so presents a serious problem
Pl unkett’s affidavit, submtted in support of the arrest warrant
application, offered the court four reasons to conclude that “it
may becone i npracticable to secure [Awadall ah’s] presence. . . by
subpoena.” See Plunkett Aff. § 15(a)-(c). These reasons were:
(1) Awadal |l ah cane from Jordan and maintained famly ties to that
country; (2) his “substantial overseas ties” made hima “risk of
flight”; (3) his connection to “one or nore of the hijackers”
gave himan “incentive to avoid appearing before the grand jury”;
and (4) he m ght have been concerned that his “prior conduct”
woul d provide a basis for | aw enforcenent officers to
“investigate and possibly prosecute him” [d. These statenents
are msleading. In addition, the agent failed to informthe
court that Awadal |l ah had been fully cooperative with the

authorities. See supra Part II.A

26 It is inmportant to renmenber that in Bacon, the Ninth
Circuit already shifted the duty to assess materiality fromthe
court to the prosecutor. To then shift the duty to determ ne
materiality fromthe court to the prosecutor to an FBI agent guts
sections 3144’ s requirenent that “a judicial officer nmay order
the arrest of the person” if it appears that the testinony of the
person is material. 18 U S.C. § 3144,

-30-



The affidavit were misleading for four reasons. First,
the affidavit fails to tell the court that Awadall ah al so had
substantial ties to San Diego — nanely, three of his brothers,

i ncluding one who is an Anerican citizen, permanently resided
there. Second, there was no “prior conduct” that would offer any
basis for possible prosecution of Awadallah. Third, the agents
failed to informthe judge that Awadal |l ah had been very
cooperative on Septenber 20 and Septenber 21, agreeing to
searches of his honme and vehicles, voluntarily acconpanying them
to their office for an interview, voluntarily returning to the
of fice the next norning, and voluntarily submtting to a

pol ygraph exam nation without the presence of an attorney.

See supra Part Il1.A Fourth, and finally, the agents failed to
informthe court that the phone nunber found in the hijacker’s
car had not been used by Awadal | ah for eighteen nonths and was

| ast used at a prior residence.? |If the msleading information

had been renoved and the onmtted information disclosed, it is

27 The affidavit is also m sleading when it describes
Awadal | ah’ s “Connection to Nawaf Al -Hazm , Khalid Al -M dhar
[sic], and O hers [sic].” Plunkett Aff. at 5. As part of this

“connection,” the affidavit refers to a push-up razor, which was
found in Awadal | ah’s non-working car as a “box cutter” discovered
during a search of his hone. The affidavit did not informthe
court that Awadal |l ah had explained to the agents that the razor
was a carpet cutter that he had used “to cut the carpet he
recently installed in his apartnent,” GX 3508-A at 8. See al so
supra notes 23-24. Nor does the affidavit informthe court that
two nei ghbors had seen “residents of unit 38 at 7200 Saranac .
repl ace the carpet in an ol der nodel van” a week earlier, which
corroborated Awadal | ah’s description of the razor. GX 3507-F.
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overwhel mngly likely that the court would have found that
Awadal | ah’ s presence at the grand jury could have been secured by
a subpoena. 8

In Franks v. Delaware, 438 U S. 154, 155-56 (1978), the

Suprene Court held that if a defendant nmakes a substanti al
prelimnary show ng that a fal se statenent know ngly and
intentionally, or with reckless disregard for the truth, was
included by the affiant in a search warrant affidavit, and if the
all egedly fal se statenent is necessary to the finding of probable
cause, the Fourth Anendnent requires that a hearing be held. The
pur pose of the hearing is to allow the defendant to establish by
a preponderance of the evidence that the fal se statenents were
intentionally made or with reckless disregard for the truth and
that the false statenent is necessary to the finding of probable
cause. See id. at 156. |If this showng is made, the evidence
sei zed pursuant to the warrant nmust be suppressed. See id. at

170-71. At least four GCrcuits have extended the Franks hol ding

to arrest warrants. See Kelly v. Curtis, 21 F.3d 1544, 1554

(11th Cir. 1994); United States v. Colkley, 899 F.2d 297, 301

(4th Gr. 1990); Stewart v. Donges, 915 F.2d 572, 581-82 (10th

Cr. 1990); United States v. Martin, 615 F.2d 318, 328 (5th G

28 The information contained in the warrant application
represents the extent of the information given to the court.
See Tr. at 937-40, 947-49 (testinony of Agent Plunkett that very
little was said when he presented the warrant application and the
court asked no questions of him. See also supra note 23.
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1980). Franks has al so been extended to cover nmaterial om ssions

in addition to affirmati ve m sstatenents. See, e.d., United

States v. Canfield, 212 F. 3d 713, 717-18 (2d G r. 2000); United

States v. Bianco, 998 F.2d 1112, 1125 (2d Gr. 1993). Thus, if

Awadal | ah has shown that the m sl eading statenments and the
om ssions in the arrest warrant application msled the court into
issuing this arrest warrant, the grand jury testinony nust be
suppressed as the fruits of an unlawful detention.

The issues raised here were fully explored at the
evidentiary hearing held on February 15-18. Wil e not
denom nated a Franks hearing, the four-day evidentiary hearing
allowed for full testinony by Agent Plunkett as to the
preparation of the affidavit and arrest warrant application and
its presentation to the court. See Tr. at 933-52. A review of
his testinony, in conjunction with a review of the affidavit
subnmitted in support of the warrant, reveals that there were both
m srepresentations and om ssions in the affidavit, and that this
was not a result of mstake or accident.

At the February 15-18 evidentiary hearing, the agents
were anxious to convince this Court that Awadal |l ah had
voluntarily consented to searches of his home and cars and had

voluntarily spoken with themin their offices.? The two agents

29 When the governnent seeks to defeat Awadallah’s claim
that he was unlawful ly seized and coerced into giving his consent
to search, it enphasizes the “cooperative atnosphere that had
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who testified about Awadal | ah’ s deneanor repeatedly stated that
he was very cooperative. See Tr. at 270, 333, 375, 392. Yet,

t he judge who signed the warrant was never inforned by the
government that Awadal | ah had been cooperative in the
investigation. In addition, after questioning Awadal | ah for
hours on Septenber 20, the agents permitted himto return hone
and trusted that he would voluntarily appear for a polygraph

exam nation the next norning, which he did. He was not guarded
or surveilled overnight. Once again, this informtion was not

di sclosed to the court. There is also no dispute that the agents

were aware at the time of the warrant application that the

yi el ded the information Awadal | ah had al ready provided,” Gov't
Mem at 10 n. 17, and clainms that the “[t]he tone of the interview
was rel axed and Awadal | ah was cooperative,” id. at 11. See also
id. at 47 (“Awadallah’s statenments to M. Hanud soon after his
arrest . . . denonstrate, as M. Hanud repeatedly told the court,
that he was fully cooperative at all tines.”).

But when the governnment sought to detain Awadal |l ah it
failed to nention his extensive cooperation with the authorities.
Nor did the prosecutors describe Awadal | ah’s cooperation during
his detention hearing before Magi strate Judge Brooks. This
om ssion is particularly glaring given that Hamud continually
enphasi zed Awadal | ah’ s cooperati veness when arguing that he
shoul d not be detained. See GX 501 at 2 (“[t]hey nerely were
vol unt eering —vol unteer w tnesses, cooperated when questi oned by
the FBI and answered all their questions”); id. (“[t]hese nen
wer e basically volunteer w tnesses, cooperated fully and
conpletely with the FBI”); id. at 6 (“all they did was cooperate
with a federal agency”); id. at 7 (“[t]hese people were
cooperating wtnesses”). Mdreover, the government now argues
t hat Awadal | ah was properly detained as a material w tness, and
his testinony should not be suppressed, because he was “an
uncooperative witness with material information.” Gov't Mem at
59 (enphasis added). The governnent cannot have it both ways —-
ei ther Awadal | ah was cooperative or uncooperative.
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t el ephone nunber found in the car was no |onger in use and had
not been used for sone eighteen nonths. See id. at 946. This,
too, was not disclosed to the court. Finally, there was no
“prior conduct” by Awadal | ah that would subject himto
prosecution, as the agents well knew.

The final inquiry under Franks is whether there was
probabl e cause to search or arrest the individual at the tinme the
warrant was issued, when the evidence available at that tinme is
anal yzed after deleting the m srepresentations and includi ng any
om ssions. Franks, 438 U S. at 156, 171-72. | conclude that,
had there been full disclosure, a neutral judicial officer would
not have found probable cause to believe that “it may becone
i npracticable to secure [Awadal | ah’ s] presence. . . by

subpoena.”3%® 18 U.S.C. § 3144. See State v. Mirphy, No. CA88-

08-064, 1989 W. 59028, at *3 (Chio App. June 5, 1989)(“[T]he
trial court correctly suppressed the evidence . . . since the
affidavit, w thout the knowi ngly false statenents, was
insufficient to establish probable cause.”) (unpublished).? Cf.

United States v. Bl acknon, 273 F.3d 1204, 1208 (9th G r. 2001)

30 Al t hough Magi strate Brooks found that there was
“probabl e cause” to believe that Awadal l ah’s testinony woul d be
i npracticable to secure by subpoena, this decision was nade
wi t hout the governnent’s adm ssion that he had been “cooperative”
t hroughout the process. See supra note 29; see also supra Part
N

81 This decision may be cited by this Court. See Oh. St.
Rpt. Opinions Rule 2(Q.
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(suppressing evidence pursuant to wiretap application in part
because “purged of the material m sstatenents and om ssions, the
application contains only generalized statenents that [do not]
satisfy the requirements of [the wiretap statute]”).?*

Because this warrant was wongfully obtained, the
fruits of the unlawful arrest nust be suppressed. This, of
course, includes the grand jury testinony, which occurred after
twenty days of continuous wongful detention. |f Awadallah had
appeared before the grand jury pursuant to subpoena, his

testimony m ght well have been different. Awadallah IIl, — F.

Supp. 2d at —-.

IV. ALL OF THE EVIDENCE SEIZED AND ALL OF AWADALLAH’S
STATEMENTS MUST BE SUPPRESSED

Awadal | ah has noved to suppress all statenments that he
made to the agents on Septenber 20th as well as any physical
evi dence found during the search of his home and cars because:
(1) the FBlI agents unlawfully seized him (2) the unlawf ul
seizure tainted both the statenents he nade to | aw enforcenent
officers and his consent to search his apartnent and cars; and
(3) even if he was not seized, his consent to the searches of his
apartnent and cars was the product of coercion. Awadallah has

al so noved to suppress any statenent that he nade after the

32 Al though there is a dearth of cases in which courts
have found a Franks violation, the Suprene Court could not have
created an illusory right.
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pol ygraph exam nati on was adm ni stered on Septenber 21st. For
the reasons set forth below, the notion is granted.
A. Legal Standard
1. Seizure of a Suspect
“As our [Fourth Amendnent] cases nmake clear, there are
three levels of interaction between agents of the governnment and
private citizens,” with each level requiring a different degree

of justification. United States v. Tehrani, 49 F.3d 54, 58 (2d

Cir. 1995). First, the police may initiate a voluntary encounter
with an individual and ask questions as long as the person is

willing to listen. See Brown v. City of Oneonta, 221 F.3d 329,

340 (2d Gr. 2000), cert. denied, 122 S. . 44 (2001). Such an

encount er does not constitute a seizure and therefore does not
require any justification or “trigger Fourth Anmendnent scrutiny

unless it loses its consensual nature.” Florida v. Bostick, 501

U S. 429, 434 (1991). Second, the police may briefly detain a
person as part of an investigation (i.e., engage in a Terry stop)
if they have “a reasonabl e suspicion supported by articul abl e

facts that crimnal activity ‘may be afoot.’”3® United States v.

33 “Whil e ‘reasonabl e suspicion” is a |ess demandi ng
standard t han probabl e cause and requires a show ng consi derably
| ess than preponderance of the evidence, the Fourth Amendnent
requires at least a mnimal |evel of objective justification for
maki ng the stop. The officer nust be able to articulate nore
t han an inchoate and unparticul arized suspicion or ‘hunch’ of

crimnal activity.” 1llinois v. Wardlow, 528 U. S. 119, 123-24
(2000) (quotation marks and citations omtted). “This circuit
has characterized the quantum of suspicion necessary . . . as
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Sokol ow, 490 U.S. 1, 7 (1989) (quoting Terry v. Chio, 392 U S 1

30 (1968)). Third, the police may arrest an individual if they
have probabl e cause to believe that he has commtted a felony or

a crimnal offense in the police’s presence. See Atwater v. Gty

of Lago Vista, 532 U. S. 318, 354 (2001). A consensual encounter

ripens into a seizure, whether an investigative detention or an
arrest, when a reasonabl e person under all the circunstances
woul d believe he was not free to wal k away or otherw se ignore

the police’s presence. See United States v. d over, 957 F.2d

1004, 1008 (2d Cir. 1992). *“The test is an objective one based
on how a reasonabl e i nnocent person would view the encounter.”
Id. (citations omtted).

2. Search of a Suspect or His Property

The Fourth Amendnent also “generally requires police to

secure a warrant before conducting a search.” Maryland v. Dyson,

527 U.S. 465, 466 (1999) (per curianm). Warrantless searches
“conduct ed outside the judicial process, wthout prior approval

by judge or magistrate, are per se unreasonabl e under the Fourth

‘reasonabl e suspicion, based on specific and articul able facts,

of unlawful conduct.’” United States v. Bayless, 201 F.3d 116,
132 (2d Cir. 2000) (quoting United States v. Scopo, 19 F.3d 777
781 (2d Gr. 1994)). *“Reasonable suspicion is an objective
standard; hence, the subjective intentions or notives of the
officer making the stop are irrelevant.” 1d. at 133. Finally,
“the investigative nethods enployed should be the | east intrusive
means reasonably available to verify or dispel the officer’s
suspicion in a short period of tinme.” Florida v. Royer, 460 U. S.
491, 500 (1983) (enphasis added).
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Amendnent -- subject only to a few specifically established and

wel | -del i neated exceptions.” Katz v. United States, 389 U. S

347, 357 (1967). “[One of the specifically established
exceptions to the requirenents of both a warrant and probable
cause is a search that is conducted pursuant to consent.”

Schneckl oth v. Bustanonte, 412 U.S. 218, 219 (1973). See also

Anobile v. Pelligrino, 274 F.3d 45, 61 (2d Cr. 2001).

3. Burden of Proof
Once a defendant establishes a basis for a suppression
notion, the governnent nust prove that the search was proper by a

preponderance of the evidence. See United States v. Mendenhal |,

446 U. S. 544, 557 (1980); United States v. Matlock, 415 U S. 164,

177 n.14 (1974); Bunper v. North Carolina, 391 U S. 543, 548

(1968); United States v. Calvente, 722 F.2d 1019, 1023 (2d G r

1983) .
B. Discussion
1. Awadallah Was Unlawfully Seized on September 20th
The Fourth Amendment prohibits “seizures” that are
unreasonable. U S. Const. anmend. IV. “Cbviously,” as common

experience and comon sense show, “not all personal intercourse
bet ween policenen and citizens involves ‘seizures’ of persons.”
Terry, 392 U.S. at 19 n.16. The Suprene Court has repeatedly
held that | aw enforcenent officers may approach an individual and

ask questions of him because “nere police questioning does not
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constitute a seizure.” Bostick, 501 U S at 434 (enphasis

added). See also Florida v. Rodriquez, 469 U.S. 1, 5-6 (1984);

INS v. Delgado, 466 U.S. 210, 216 (1984); Royer, 460 U.S. at 497

(plurality opinion); Mendenhall, 446 U.S. at 552-55.

Al t hough not all contact between the police and

citizens is unlawful, the Fourth Amendnent stands as a protection

agai nst arbitrary and oppressive interference by enforcenent

officials with the privacy and personal security of

i ndi vi dual s. Del gado, 466 U.S. at 215 (quoting United States

v. Martinez-Fuerte, 428 U S. 543, 554 (1976)). Thus, |aw

enforcenent officers may not “convey a nessage that conpliance
with their requests is required,” Bostick, 501 U S. at 435, or
“by nmeans of physical force or show of authority” restrain a
person’s liberty if they are questioning a person on a consensual
basis. Terry, 392 U.S. at 19 n.16. A consensual encounter turns
into a seizure when a reasonabl e person would no | onger feel free
“to ignore the police presence and go about his business.”
Bostick, 501 U.S. at 437 (quotation marks and citation omtted).
In this case, the governnent does not contend that the
agents had probabl e cause, or even reasonabl e suspicion, to
bel i eve that Awadal | ah had committed a crine. Therefore, the
sol e question is whether he was seized. |f so, the agents
vi ol at ed Awadal | ah’ s Fourth Amendnent rights.

While the totality of the circunstances nmust always be
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considered in determ ning whether an encounter with the police
constitutes a seizure, courts have recogni zed several factors as
relevant to this inquiry. Such factors include:

the threatening presence of several officers; the
di splay of a weapon; physical touching of the
person by the officer; |anguage or tone indicating
that conpliance with the officer was conpul sory;
prol onged retention of a person’s personal effects,
such as airplane tickets or identification; and a
request by the officer to acconpany him to the
police station or a police room

Brown, 221 F.3d at 340. See also Mendenhall, 446 U. S. at 554

(listing “[e] xanpl es of circunstances that mght indicate a
seizure”). In addition, courts should consider “whether a
suspect is or is not told that she is free to | eave” and “whet her
the [person] is searched, frisked, or patted down,” and “the

| ength of the interrogation.” Tankleff v. Senkowski, 135 F.3d

235, 244 (2d Cr. 1998) (citations omtted).

A consideration of these factors shows that Awadal | ah
was clearly not “free to ignore” the presence of the FBI. Three
FBI agents imedi ately confronted Awadal | ah after he drove into
his parking lot. Two nore agents were stationed at the bottom of
the stairs to his apartnent “to provide crowd control,” and three
ot her agents were standing in the parking lot. Tr. at 170, 903.
Mor eover, Agent Rielly infornmed Awadal | ah that he was required to
speak with the agents at the FBI office, as opposed to his hone,
and further instructed himto |leave his car at the apartnent

because the agents were going to drive him At no point over the
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si x hours that Awadal | ah was questioned did an agent inform
Awadal | ah that he was free to | eave whenever he wanted. Finally,
al t hough Awadal | ah told the agents he had to be at class by 6
p.m (and the encounter began around 2 p.m), the agents told him
they “called [his] school” to say that Awadal | ah would m ss the
class and he would “have to stay with [them until [they]
finish[ed] [the] interview” [|d. at 958.

The agents repeatedly frisked Awadal | ah. This is not

only another factor that shows he was seized but also a flagrant

violation of the Fourth Arendnent. “A pat down is unquestionably
a search covered by the Fourth Anendnent.” Leveto v. Lapina, 258
F.3d 156, 163 (3d Gr. 2001). *“It is,” in fact, “a serious

i ntrusion upon the sanctity of the person, which may inflict
great indignity and arouse strong resentnment, and it is not to be
undertaken lightly.”3 Terry, 392 U S. at 17. Law enforcenent
officers may initiate a consensual encounter, “[b]Jut during such
police-citizen encounters, an officer is not entitled, wthout
additional justification, to conduct a protective search.”

United States v. Burton, 228 F.3d 524, 528 (4th Cir. 2000).

Wil e the governnent clains the pat-downs were done for

34 “Moreover, it is sinply fantastic to urge that such a
procedure perfornmed in public by a policeman while the citizen
stands hel pl ess, perhaps facing a wall with his hands raised, is
a ‘petty indignity.’” Terry, 392 U.S. at 16-17. This assunption
woul d be particularly absurd here because Awadal | ah was patted
down in front of his hone, presunably within sight of his
nei ghbors.
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“security reasons,” Gov't Mem at 5 (citing Tr. at 91, 141), it
does not attenpt to justify, with specific and articul able facts,
the grounds for the frisks. |Indeed, the only articul able fact
was that agents had found a phone nunber in Al -Hazm’'s car which
had, as the agents knew, bel onged to Awadal | ah ei ghteen nont hs
earlier. But, “‘a person’s nere propinquity to others

i ndependently suspected of crimnal activity,’ create[s] neither
probabl e cause nor reasonabl e suspicion.” Tehrani, 49 F.3d at 59

(quoting Ybarra v. Illinois, 444 U.S. 85, 91 (1979)). See also

United States v. Coqggins, 986 F.2d 651, 655 (3d Cir. 1993) (“Mere

association wth a known crimnal cannot on its own be a basis
for a ‘reasonable suspicion.’””) (citation omtted). Nothing in
the FBI’'s investigation of Awadal | ah over the previous few days
had gi ven the agents any reason to think that Awadal |l ah was arned
or violent when they approached hi mon Septenber 20th. At best,

t he agents were operating on a hunch (which turned out to be
wrong) or in an excess of caution. Such reasons have been
rejected as insufficient for invading a person’s privacy,
especially during an encounter that is supposed to be

consensual .3 See Ybarra, 444 U S. at 94 (“The ‘narrow scope’ of

35 As Justice Harlan explained in Terry:

Any person, including a policeman, is at liberty to
avoi d a person he considers dangerous. |f and when
a policeman has a right instead to disarm such a
person for his own protection, he nust first have a
right not to avoid himbut to be in his presence.
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the Terry exception does not permt a frisk for weapons on | ess
t han reasonabl e belief or suspicion directed at the person to be
frisked . . . .”); Leveto, 258 F.3d at 164 (collecting cases and
stating “a pat down is | awful when, under the circunstances, an
of ficer has a reasonabl e belief that the subject is arnmed and
danger ous”).

Preventing Awadal | ah fromentering his own hone and
ordering himto keep the bat hroom door open while he tried to
urinate was even nore egregious. O course, just as the
Constitution may permt a pat-down when supported by reasonable
suspi cion that the person is arnmed, there are limted
circunstances under which it may be reasonable to prevent a
person fromentering his own honme. |In this case, the governnent
argues: “If the agents did briefly prevent Awadal |l ah from
entering the apartnment, it was for the wholly perm ssible reason
of ensuring that the ongoing interview and search would not be
di srupted.” CGov't Mem at 44. But this justification pales in
conparison to the only reason that the Suprene Court has

recogni zed as sufficient for excluding an individual fromhis own

That right nust be nore than the liberty (again,
possessed by every citizen) to address questions to
ot her persons, for ordinarily the person addressed
has an equal right to ignore his interrogator and
wal k away; he certainly need not submt to a frisk
for the questioner’s protection.

Terry, 392 U. S. at 32-33 (Harlan, J., concurring) (enphasis added).
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home. See Illinois v. MArthur, 531 U S 326, 336 (2001)

(holding that the police’ s refusal to allow a suspect to enter
his home while the police obtained a search warrant constituted a
reasonabl e sei zure because the defendant woul d destroy evi dence
if allowed inside the house). Absent extraordinary

ci rcunstances, a person’s right to enter his own honme will always
trunp the government’'s preference that an interview not be
interrupted. The agents al so crossed the constitutional
boundari es of acceptabl e police behavior when they ordered
Awadal | ah to keep the bat hroom door open so that the agents coul d
wat ch as he urinated and washed hinself. This is especially true
gi ven that “hones receive the highest Fourth Amendnent
protections.” Anobile, 284 F.3d at 117 (enphasis added). See
also U S. Const. anend. IV (“The right of the people to be secure
intheir . . . houses . . . shall not be violated . . . ")
(enphasi s added).

Al'l of these events, which occurred before Awadal | ah
had signed the consent-to-search formor made any significant
statenents, show that Awadal |l ah was unlawful |y detai ned by the
agents. Indeed, the tactics enployed by the agents in this case

are remarkably simlar to the ones used in United States v.

Ceballos, 812 F.2d 42 (2d Cr. 1987), where the Second Circuit
found it proper to suppress evidence obtai ned pursuant to an

unl awful seizure. In Ceballos, a supervisor summoned his
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enpl oyee, Efrain Adanes, to his office at the request of a Secret
Servi ce agent investigating potential counterfeiting. See id. at
44, *“\Wen Adanes cane to the office, [Secret Service] Agent
Powers flashed his badge and told Adanes that [the agents] w shed
to take himto their office for questioning.” 1d. at 47.

“Though the agents offered to delay Adanes’ trip to their field
office for a half hour, until his shift ended . . . . [t]his
initial encounter seens to have created a stronger inplication of

| egal obligation than in Florida v. Royer,” a case in which a

Suprene Court plurality held that the police unlawfully seized an
i ndi vi dual by asking himto acconpany themto a small police room
at the airport while holding his airline ticket. 1d. at 48
(citing Royer, 460 U.S. 491) (enphasis added). “The initial

i npression of obligation to acconpany the agents was conpounded”

when the agents denied “Adanmes’ request to follow themin the

conpany van.” |d. Wat Ceballos nakes clear is that “a request
to appear at a police station ‘may easily carry an inplication of

obligation, while the appearance itself, unless clearly stated to
be voluntary, may be an awesone experience for the ordinary

citizen.”” 1d. (quoting Mddel Code of Pre-Arraignnent Procedure

8§ 110.1 commentary at 261 (1975)) (enphasis added). See also

Dunaway v. New York, 442 U. S. 200, 207 n.6 (1979) (quoting sanme

commentary).

In this case, the agents inpressed upon Awadal | ah the
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sanme sense of urgency as the agents in Ceballos by stating that

they “needed” to talk with himat their office.®* Any doubt that
this was not a request, but an order, was erased when Awadal | ah

asked why he could not be interviewed at the apartnment and Agent
Rielly responded by denying his request, refusing to permt him
to drive his own car, and insisting that he drive in the agents’
car.?

Everything that followed this initial encounter only

36 The governnent has argued: “Encounters that begin in
public places but subsequently nove to a police station or office
with the consent of the defendant do not necessarily result in a
seizure.” CGov't Mem at 43 (citing United States v. Torres, 949
F.2d 606, 608 (2d G r. 1991); United States v. One Lot of United
States Currency ($36,634), 103 F.3d 1048, 1053 (1st GCir. 1997)).
Those case are easily distinguishable, however, because the
encounters noved to an office “a few feet away” from where the
questioni ng of defendant began, Torres, 949 F.2d at 607, or to an
office located in the sane airport, see One Lot, 103 F. 3d at
1052. In contrast, Awadallah was transported to an office
| ocated mles away fromhis hone. Unlike the individuals in
Torres and One Lot, Awadallah could not easily have wal ked away
fromthe FBI office and thereafter ignored the police. See infra
note 38. | do not hold that consensual encounters that nove to
police offices “necessarily” result in a seizure. Rather, this
Court’s holding rests upon the well-established proposition that
when the police convey a nessage that conpliance with their
“request” is required, or otherw se restrain the liberty of the
i ndi vi dual bei ng questioned, the encounter is not consensual.

37 I n concl uding that the defendant was seized, the Second
Circuit in Ceballos enphasized “the agents’ om ssion of any
stat enent conveying to Adanes a choice in the matter.” 812 F.2d
at 48. The court further comented that the Mdel Code
reconmends “law enforcenent officers ‘take such steps as are
reasonabl e under the circunstances to nmake clear that there is no
| egal obligation to conply [wth a request to appear at a police
station].’” 1d. at 48 n.3 (citing Mddel Code of Pre-Arraignment
Procedure 8§ 110.1(3) (1975)) (alteration in original) (enphasis
added) .

-47-



further confirmed what woul d have been obvious to a reasonabl e
person in Awadal | ah’s situation: Awadallah was not at liberty to
ignore the agents until they were done questioning him?3®
| ndeed, when Awadal | ah explicitly asked to | eave so that he could
attend his conputer class, the FBI agents denied the request and
told himthat he would “have to stay” with themuntil the
interview was finished. See Tr. at 959.

Because the FBI agents anply conveyed the nessage that
conpliance with their requests was required, any statenents given
on Septenber 20th are the product of this unlawful seizure and

must be suppressed. See Ceballos, 812 F.2d at 49 (“Having

concluded that the . . . agents placed [the defendant] in custody
wi t hout probabl e cause and in a manner exceeding the limts of

Terry . . . the consents to search and the statenents given were

too closely connected in context and tine to the illegal

[ seizure] to break the chain of illegality.”) (enphasis added).
2. The Unlawful Arrest Tainted Awadallah’s Consent
When consent to a search is tainted by an illegal

seizure, it is invalidated. See Royer, 460 U. S. at 507-08

(hol di ng that because the individual “was being illegally

38 In fact, if Awadallah wanted to return hone, he
certainly could not have ignored the agents because he did not
have a car at the office. Instead, he would have had to ask the
agents to drive himback or, at the very |east, ask their
perm ssion to use a phone in order to call for a ride honme. It

Is also notable that the one tinme Awadal lah did try to | eave the
i nterview room he was not able to open the door.
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det ai ned when he consented to the search of his luggage . . . the
consent was tainted by the illegality”). Here, Awadallah’s
consent to search his honme and cars was tainted because there was
no break in the causal chain between the illegal detention and

that consent. See Ceballos, 812 F.2d at 50. Awadall ah was never

I nformed of any of his rights, the consent was given during the
unl awf ul detention, there were no intervening events, and “[t] he
illegality . . . had a quality of purposefulness.” Brown v.

I[Ilinois, 422 U. S. 590, 605 (1975). See also United States v.

Montilla, 928 F.2d 583, 590 n.3 (2d G r. 1991) (describing
factors to consider in determ ning whether consent was tainted);

United States v. Qguns, 921 F.2d 442, 447-48 (2d Gr. 1990)

(same); Ceballos, 812 F.2d at 50-51 (sane); United States v.

Pat zer, 277 F.3d 1080, 1084 (9th Cr. 2002) (sane).

3. Awadallah’s Consent on September 20th Was
Involuntary

Even assum ng, arguendo, that Awadal | ah was not
unlawful Iy seized, the consent he gave to search his hone and
cars was nonet hel ess involuntary. “[Whether a consent to a
search was in fact ‘voluntary’ or was the product of duress or
coercion, express or inplied, is a question of fact to be
determined fromthe totality of all the circunstances.”

Schneckl oth, 412 U S. at 227. See also Mendenhall, 446 U. S. at

557. “[T]he ultimte question presented is whether ‘the officer

had a reasonabl e basis for believing that there had been consent
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to the search.”” United States v. Garcia, 56 F.3d 418, 423 (2d

Cir. 1995) (citing United States v. Sanchez, 32 F.3d 1330,

1334-35 (8th Gr. 1994)). See also United States v. Lavan, 10 F

Supp. 2d 377, 384 (S.D.N. Y. 1998). “Recent Suprene Court

deci sions enphasize . . . that the issue of reasonableness is to
be measured by an objective standard.” Garcia, 56 F.3d at 423.
When deternining “objective reasonabl eness,” the court asks:
“[What would the typical reasonabl e person have understood by

t he exchange between the officer and the suspect?” Florida v.

Ji neno, 500 U.S. 248, 251 (1991) (quoting Illinois v. Rodriqguez,

497 U.S. 177, 183-89 (1990)).

“Of course, this objective standard does not preclude
an assessnent of the particularities of the situation that [are]
presented in any given case. On the contrary, it is still the
totality of the circunstances that nust be considered.” @Garcia,
56 F.3d at 423. Thus, “[i]n applying this test, it is
appropriate to consider the particularities of the situation that
[are] presented in any given case and the possibly vul nerabl e
subj ective state of the person who consents.” Lavan, 10 F. Supp.
2d at 384 (quotation marks and citations omtted). O her
rel evant factors include:

whet her the defendant was in custody and in

handcuffs, whether there was a show of force,

whet her the agents told the defendant that a search

warrant woul d be obtained, whether the defendant

had know edge of the right to refuse consent, and
whet her the defendant previously had refused to
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consent .

Id. (citations omtted).

In this case, several factors show that Awadal |l ah’s
consent was the product of duress or coercion. The agents
repeatedly nade “a show of force” by: (1) telling himthat he
could not drive his own car; (2) frisking him (3) refusing to
let himinside his apartnment; and (4) ordering himto keep the
bat hr oom door open while he tried to urinate. Agent Rielly also
said that the agents would get a warrant if Awadal |l ah did not
sign the consent form thereby inplying that it was futile for
Awadal | ah not to sign the form Mreover, Agent Rielly
explicitly threatened to “tear up” the apartment if he did get a
warrant. Finally, the agents failed to inform Awadal | ah that he
had a constitutional right to refuse any searches when they
presented himwth the first consent form See supra note 13.

O course, Awadallah did partially revoke his consent
to search his gray Honda when Agent Rielly presented himwth the
second consent formand Awadal l ah read it. See Tr. at 950. At
t hat point Awadal | ah knew his rights. This one fact, however,
does not overconme the coercive tactics that the agents had
previously used. Awadallah’s decision to sign the second consent
formwas still made in the context of having been previously
t hreatened and told what to do.

Under these conditions, the agents |acked any
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reasonabl e basis to believe that Awadal |l ah’s consent to search
his property was “the product of an essentially free and

unconstrai ned choice.” Schneckloth, 412 U S. at 225. Because

any evidence seized fromhis home or cars was the product of an
unl awf ul search, such evidence nust be suppressed. See
Awadal | ah, 2002 W. 123478, at *25-*29.

4. September 21st: Awadallah Was Unlawfully Seized
After the Polygraph Exam

The governnent has infornmed the Court that it
“currently plans to offer at trial statements nmade by Awadal | ah
during the post-polygraph interview on Septenber 21, 2001.”

4/ 2/ 02 Letter From AUSA Robin Baker to the Court. However, any
statenents made by Awadal | ah after the pol ygraph exam nation, but
prior to the issuance of the arrest warrant,* nust be suppressed
because any such statenents were nade whil e Awadal | ah was
unl awmful Iy sei zed.

After Agent Fal con finished adm nistering the
pol ygraph, he encouraged Awadal |l ah to tell the truth about his
supposed connection to the Septenber 11lth attacks by threatening
to send himto prison for five years for lying. Agents Teixeira

and Godshall then accused himof being one of the Septenber 11th

39 According to the Governnment: “Awadal | ah nmade no
statenents during the few hours of his warrantl ess detention
[after Agents Fortie and Vitkosky took custody of Awadallah], so
no trial evidence can be said to be derived fromthe warrantl ess
arrest, and his notion may be denied on that basis.” Gov't Mem
at 56 (enphasis added). See also Reply Mem at 5.
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terrorists and told himto sit down and not nove. The agents
threatened to fly himto New York and detain himfor one year in
order to find out nore about him Wen Awadal | ah asked to cal
his | awer, the agents initially refused his request. See supra
Part I1.B.

Under these circunstances, a reasonable person in
Awadal | ah’ s situation would not have felt free to wal k away or
ot herwi se ignore the FBI agents. Awadallah was effectively
sei zed. Because the governnent does not contend that the agents
had probabl e cause to believe that Awadal |l ah had conmm tted any

crines, the seizure of Awadall ah was unl awful. See Atwater, 532

U S at 354 (holding that an officer may only arrest a person
without a warrant if there is probable cause to believe the
person has conmtted a felony or a crinme in the officer’s
presence). Any statenents that Awadal | ah nade are tainted by
this unlawful arrest and nust be suppressed. See supra Part
| V. B. 2.
V. PERJURY TRAP

In an earlier Opinion, this Court raised the issue of
whet her Awadal | ah was the victimof a perjury trap. See

Awadal ah 11, 2002 W. 123478, at *20-*21. The parties have now

addressed this issue. After review ng these subm ssions,
cannot conclude that the government violated defendant’s Fifth

Amendnent right to due process by setting a perjury trap.
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Sonme def enses, although graced with a nane, seemto be

illusory. “The recantation defense,” for exanple, “appears to be
an illusion often asserted but never found.” 1d. at *17. The
same can be said of “perjury trap.” |In case after case, the

courts in this GCrcuit have recogni zed that a perjury trap could

theoretically exist but nonetheless found that “the facts of [the

particul ar] case render[ed] the perjury trap defense

inapplicable.” United States v. Regan, 103 F.3d 1072, 1079 (2d

Cir. 1997)(citations and quotations omtted). See also Weel v.

Robi nson, 34 F. 3d 60, 67-68 (2d Cr. 1994)(“All of these cases
recogni zed the possibility of a ‘perjury trap’ doctrine, but in
each case the court concluded that the defendant’s due process
rights were not violated. . . . W reach the sane conclusion in
this case, and accordingly do not decide whether the ‘perjury
trap’ defense is available in the Second Circuit.”) (referring to

United States v. Chen, 933 F.2d 793, 796-97 (9th G r. 1991);

United States v. Sinone, 627 F. Supp. 1264, 1268 (D.N. J. 1986);

United States v. Crisconi, 520 F. Supp. 915, 920 (D. Del. 1981);

and United States v. Catalano, No. 92 CR 1189, 1993 W. 183694,

at *4 (S.D.N.Y. May 25, 1993)).4

This case is no exception to the long |line of

40 The sane is true in other Circuits. See, e.qg., Chen
933 F.2d at 797 (“We need not decide in this case whether to
enbrace the perjury trap doctrine. Here, the facts render the
perjury trap defense inapplicable in any event.”).
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authorities cited. It cannot be said that there was no
“legitimate basis” for this grand jury investigation, which was
investigating the Wrld Trade Center attacks. Regan, 103 F. 3d at
1079 (quotation marks, citation omtted). Nor was the
guestioning unrelated to the purpose of the investigation. See
Wheel , 34 F. 3d at 67. The questioning of Awadall ah focused on
hi s acquai ntance with two of the known hijackers and their
activities during the time he knew them which was approxi mately
nine nonths prior to the hijacking. Answers to these questions

coul d concei vably have advanced the investigation by providing

| eads as to other contacts or acquai ntances of those hijackers,
who might, in turn, have had pertinent information.

VWhile not legally sufficient to dismss the indictnent,
the governnent’s notivation in calling Anadal | ah before the grand
jury remains troubling. Awadallah had consistently told the
authorities that he knew Al -Hazm and he provided details of
their encounters. He had also told the police that he had net
another man in Al -Hazm ’'s conpany on nore than one occasion and
provi ded a physical description of that other man. Moreover,
because hearsay is adm ssible in a grand jury, the governnent

coul d have had the FBI agents who interviewed Awadal | ah provide

much of the sanme information to the grand jury. See Costello v.

United States, 350 U. S. 359, 363 (1956). Mbdst inportantly,

Awadal | ah had consistently deni ed know ng that man’s nane — he
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said so on Septenber 20 during his intervieww th the FBI, again
on Septenber 21 during his polygraph exam nation and subsequent
interviews, and once again at the proffer session on October 4,
2001. % Under these circunstances, it is unclear how Awadal | ah’s
testinony on this point could possibly have furthered the grand

jury’s investigation. See United States v. Brown, 245 F.2d 549,

555 (8th Cir. 1957)(“Extracting the testinony from defendant had
no tendency to support any possible action of the grand jury
within its conpetency. The purpose to get himindicted for
perjury and nothing else is manifest beyond all reasonable
doubt.”).

The governnent knew that calling Awadal | ah before the
grand jury placed himin an inpossible position. |If he testified
in a manner consistent with his four prior statenments to federal
officials, as was to be expected, he would be indicted for
perjury. If, on the other hand, he now adm tted know ng Al -

M hdhar’s nane (as opposed to knowi ng him which he repeatedly
adm tted), he could be indicted for having previously lied to
federal officials. Either way, this no-win, no-exit ganme would

have little, if any, inpact on the pending investigation.

4l Because the governnment thought, all along, that
Awadal | ah knew the man’s nane, it could have indicted himfor
lying to a federal official prior to his grand jury testinony.
See 18 U.S.C. 8§ 1001 (prohibiting giving materially false
statenents to federal officials). See also United States v.
Schwarz, 283 F.3d 76, 110 (2d Cr. 2002).
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Regardl ess of the futility of the governnment’s
guestions or the dubi ousness of its notives, courts have
repeatedly held that such a situation does not constitute a

“perjury trap.” See Chen, 933 F.2d at 798 (“[While the
government may have antici pated Chen would give fal se testinony
before the grand jury, it is also apparent the governnent
‘recogni zed that [Chen]. . .mght provide information about the
pendi ng i nvestigation.’” |Indeed, the government had reason to
expect that Chen would testify truthfully once placed in the

sol etm at nosphere of the grand jury room”)(citation omtted);

United States v. Chevoor, 526 F.2d 178, 185 (1st G r. 1975)

(hol di ng that although governnent expected Chevoor to perjure
hinmself, it was not inpermssible to call himto testify),

abrogated on other grounds, Brogan v. United States, 522 U S. 398

(1998); United States v. Bin Laden, No. S(7) 98 Cr. 1023, 2001 W

30061, at *8, n.15 (S.D.N. Y. Jan. 2, 2001)(“In his attenpt to
persuade the Court that these grand jury appearances were a
perjury trap, the Defendant argues that the Governnment ‘knew the

answers to its questions.” W find this argunent highly

unpersuasive.”) (enphasis in original, citation omtted); United

States v. lcardi, 140 F. Supp. 383, 388 (D.D.C. 1956). But see

United States v. Rem ngton, 208 F.2d 567, 573 (2d Cr. 1953)

(Hand, J., dissenting) (“Save for torture, it would be hard to

find a nore effective tool of tyranny than the power of unlimted
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and unchecked ex parte exam nation.”).

Recogni zi ng the overwhel mi ng wei ght of these
authorities, | cannot find that the government’s conduct rose to
the level of a legally cognizable “perjury trap.” Comon sense,
of course, mght dictate otherw se.

VI. CONCLUSION

To summari ze:

1. Because the arrest warrant was inprovidently
i ssued due to intentional m srepresentations and om ssions, the
grand jury testinony nust be suppressed resulting in dismssal of
t he indictnent.

2. Al evidence and statenments obtained from Awadal | ah
during the encounters on Septenber 20-21, 2001, nust be
suppressed because Awadal | ah was unlawful |y seized and his
consents were not voluntary.

3. The governnent did not set a perjury trap for

Awadal | ah.
SO ORDERED
Shira A. Scheindlin
U. S. D J.

Dat ed: New Yor k, New Yor k

April 30, 2002
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