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This case is the last remaining wrongful-death action of the 95 originally filed,
Tral is to begin November 7, 2011. The parties seek rulings on certain basic issues: (i) whether
federal law preempts state law on the standard of care applicable to Defendants’ conduct; (ii)
whether, if federal law is preemptive, what is the standard regulating defendants’ conduct, and
what should be the order and burdens of proof; and (iii) what categories of damages Plaintiff
may recover. In this Order and Opinion, 1 address the first two questions; the issue of damages
will be addressed in a later Order and Opinion.

I. Introductory Facts

On the morning of September 11, 2001, five terrorists—Arwan al Shehhi, Fayez
Banihammad, Ahmed al Ghamdi, Hamza al Ghamdi, and Mohand al Shehri—boarded United
Airlines Flight 1735, scheduled to depart from Boston’s Logan International Airport and destined
for Los Angeles. They passed through a security checkpoint controlled by United Airlines and
managed by its security contractor, Huntleigh USA Corporation. The flight left the gate at

7:58am, departed from Logan Airport at 8:14am, and reached a cruising altitude of 31,000 feet



by 8:33am. At some time between 8:42am and 8:46am, the five terrorists began their attack,
using stabbing weapons, mace, and a bomb threat to kill members of the flight crew and to
control the passengers. By 8:58am, it is believed, the hijackers had taken control of the airplane
and diverted it toward New York City. At 9:03am, United Airlines Flight 175 struck Tower 2 of
the World Trade Center. The impact caused the immediate deaths of all on board.!

Two weeks after the events of September 11, Congress passed the Air
Transportation Safety and System Stabilization Act (“ATSSSA”), 49 U.S.C. § 40101 et seq., to
provide (among other objectives) a cause of action for “damages arising out of the hijacking and
subsequent crashes™ of the airlines seized by terrorists that fateful day, ATSSSA § 408(b)(1), and
to provide exclusive jurisdiction in the United States District Court for the Southern District of
New York for all cases arising from the terrorist-related aircraft crashes of September 11, 2001,
id. § 408(b)(3); see generally In re Sept. 11 Litig., 600 F. Supp. 2d 549 (S.D.N.Y. 2009).

In this case, the Plaintiff, Mary Bavis, suing on her own behalf and as the
representative of the estate of her son, Mark Bavis, alleges that Defendants United Airlines and
Huntleigh USA Corporation were negligent in allowing terrorists to board Flight 175 and then,
using weapons, 1o take it over and crash it, thereby causing the death of Mark Bavis, her son.
Defendants acknowledge that the events of September 11, 2001, were tragic, but deny that they
were negligent.

1L The Governing Law

Under ATSSSA, “[t]here shall exist a Federal cause of action for damages arising
out of the hijacking and subsequent crashes of . . . United flight[] 175, on September 11, 2001.”

1d. § 408(b)(1). The Court is to apply “the law . . . including choice of law principles, of the

' This account is taken from The 9711 Commission Report: Final Report of the National Commission on Terrorist
Attacks Upon the United States {(Official Government Ed. 2004).



State in which the crash occurred unless such law is inconsistent with or preempted by Federal
law.” ATSSSA § 408(b)(2). Under New York law, as a general matter, the elements of a
wrongful-death action are “(1) the death of a human being born alive; (2) a wrongful act, neglect
or default of the defendant by which the decedent’s death was caused, provided the defendant
would have been liable to the deceased had death not ensued; (3) the survival of distributees who
suffered pecuniary loss by reason of the death of decedent; and (4} the appointment of a personal

representative of the decedent.” Chong v. New York City Transit Auth,, 441 N.Y.S.2d 24, 25-26

{(N.Y. Second App. Div. 1981). A key issue in this case, and the focus of this Order and
Opinion, is the second element, whether Defendants committed some wrongful act or act of
negligence,

The first step in the analysis is to set out the applicable federal statutes. There are
two to consider, the Federal Aviation Act of 1958, Pub. L. No. 85-726, 72 Stat, 744, and the
Aviation Security Improvement Act of 1990, Pub. L. No, 101-604, 104 Stat. 3066. The Federal
Aviation Act, the first statute {o set out requirements and standards of safety for airlines, deals
with safety in the building, maintaining, and operating of aircraft. It is codified in Chapter 447
of Title 49, and is named “Safety Regulation.” The statute requires the Administrator of the
Federal Aviation Administration (“FAA”) to prescribe regulations that promote safe design,
construction, maintenance and operation of airplanes, to conform to “minimum safety standards”
that the Administrator also is to prescribe, to “reduce or eliminate the possibility or recurrence of
accidents,” and, in general, to “consider the duty of an air carrier to provide service with the
highest degree of safety in the public interest.” 49 U.S.C. § 44701. In relevant part, the statute

provides:


http:N.Y.S.2d

(a) PROMOTING SAFETY.—The Administrator of the Federal
Aviation Administration shall promote safe flight of civil
aircraft in air commerce by prescribing—

(1) Minimum standards required in the interest of safety for
appliances and for the design, material construction, quality
of work, and performance of aircraft, aircraft engines, and
propellers;

(2) regulations and minimum standards in the interest of safety
for—

(A)inspecting, servicing, and overhauling aircraft, aircraft
engines, propellers, and appliances;

(B) equipment and facilities for, and the timing and manner
of, the inspecting, servicing, and overhauling, and

{C)a qualified private person, instead of an officer of
employee of the Admimstration, to examine and report
on the inspecting, servicing, and overhauling;

(3) regulations required in the interest of safety for the reserve
supply of aircraft, aircraft engines, propellers, appliances,
and aircraft fuel and oil, including the reserve supply of
fuel and oil carried in flight;

(4) regulations in the interest of safety for the maximum hours
or periods of service of airmen and other employees of air
carriers; and

(5) regulations and minimum standards for other practices,
methods, and procedure the Administrator finds necessary
for safety in air commerce and national security.

(b) PRESCRIBING MINIMUM SAFETY STANDARDS —The
Administrator may prescribe minimum safety standards for—
(1) an air carrier to whom a certificate is issued under section

44705 of this title; and
{2) operating an airport serving any passenger operation of air
carrier aircraft designed for at least 31 passenger seats.

(¢) REDUCING AND ELIMINATING ACCIDENTS.—The
Administrator shall carry out this chapter in a way that best
tends to reduce or eliminate the possibility or recurrence of
accidents in air transportation. However, the Administrator is
not required to give preference either to air transpotrtation or to
other air commerce in carrying out this chapter.

(d) CONSIDERATIONS AND CLASSIFICATION OF
REGULATIONS AND STANDARDS —When prescribing a
regulation or standard under subsection (a) or (b) of this section
or any of sections 44702-44716 of this title, the Administrator
shall
(1) consider—



(A)the duty of an air carrier to provide service with the
highest possible degree of safety in the public interest;
and

(B)differences between air transportation and other air
commerce; and

(2) classify a regulation or standard appropriate to the
differences between air transportation and other air
commerce.

The second set of statutes at issue was enacted as part of the Aviation Security
Improvement Act of 1990, as amendments to the Federal Aviation Act. They are codified under
the title of “Security,” in a separate chapter of title 49 of the United States Code, Chapter 449.
The statutes require the FAA Administrator to prescribe regulations “requiring screening of all
passengers and [carry-on] property, to “ensure security against criminal violence and aircraft
piracy.” The regulations prescribed by the Administrator are to establish a “uniform procedure
for searching and detaining passengers and property to ensure their safety.”

Two provisions of the Aviation Security Improvement Act are relevant. First, 49

U.S.C. § 44901 provides:

(a) GENERAL REQUIREMENTS.—The Administrator of the
Federal Aviation Administration shall prescribe regulations
requiring screening of all passengers and property that will be
carried in a cabin of an aircraft in air transportation or intrastate
air transportation. The screening must take place before
boarding and be carried out by a weapons-detecting facility or
procedure used or operated by an employee or agent of an air
carrier, intrastate air carrier, or foreign air carrier.

(b) AMENDING REGULATIONS —Notwithstanding subsection
(a) of this section, the Administrator may amend a regulation
prescribed under subsection (a) only to ensure security against
criminal vielence and aircraft piracy and intrastate air
transportation.

(c) EXEMPTIONS AND ADVISING CONGRESS ON
REGULATIONS.—The Administrator—

(1) may exempt from this section air transportation operations,
except scheduled passenger operations of an air carrier
providing air transportation under a certificate issued under



section 41102 of this title or a permit issued under section
41103 of this title; and

(2) shall advise Congress of a regulation to be prescribed under
this section at least 30 days before the effective date of the
regulation, unless the Administrator decides an emergency
exists requiring the regulation to become effective in fewer
than 30 days and notifies Congress of that decision.

Second, 49 U.S.C. § 44903 provides:

{b) PROTECTION AGAINST VIOLENCE AND PIRACY.—The
Administrator shall prescribe regulations to protect passengers
and property on an aircraft operating in air transportation or
intrastate air transportation against an act of criminal violence
or aircraft piracy. When prescribing a regulation under this
subsection, the Administrator shall—

{1) consult with the Secretary of Transportation, the Attorney
General, the heads of other departments, agencies, and
instrumentalities of the United States Government, and
State and local authorities;

(2) consider whether a proposed regulation is consistent with—
{A)protecting passengers; and
{B)the public interest in promoting air transportation and

intrastate air transportation;

{3) to the maximum extent practicable, require a uniform
procedure for searching and detaining passengers and
property to ensure—

{A}their safety; and

(B) courteous and efficient treatment by an air carrier, an
agent or employee of an air carrier, and Government,
State, and local law enforcement personnel carrying out
this section; and

{4) consider the extent to which a proposed regulation will
carry out this section.

Subsection (c) of this provision provides for the creation of security programs by the airlines, to
implement the security and screening requirements of subsection (b), It provides that the
Administrator “shall prescribe regulations under subsection (b) that “require cach operator of an
airport regularly serving and air carrier holding a certificate issued by the Secretary of

Transportation to establish an air transportation security program that provides a law



enforcement presence and capability at each of those airports that is adequate to ensure the safety
of passengers.” 49 U.S.C. § 44903(c).

Pursuant to the statutory delegation of authority, the FAA promulgated
regulations that set forth duties for creating and effecting a security program in an airport.” See
14 C.F.R. Pt. 108 (2001). These regulations impose comprehensive requirements for conducting
security programs in an airport, including, among other items, procedures for providing
screening functions, § 108.9; control of the airplane and airport facilities, § 108.13; provision of
law enforcement, § 108.15; and a number of other requirements.

The regulations impose elaborate requirements on a certificate holder (Defendant
United Airlines is such a certificate holder). For example, § 108,10 requires the certificate
holder to provide a Security Coordinator on the ground, and in the airplane, to “carry
out . . . duties specified in the certificate holder’s approved security program” to deter hijackings
and sabotage attempts. Section 108.11 prohibits the certificate holder from permitting any
person io bring on board a “deadly or dangerous weapon, either concealed or unconcealed,
accessible to him or her while aboard.” Other regulations in Part 108 provide additional
requirements.

Section 108.5 requires an air carrier to create a security program and obtain
approval of it from the FAA Administrator. The requirements are set forth in 14 C.F.R. § 108.7,
with the overall purpose “to protect passengers and property on an aircrafi operating in air
transportation or intrastate air transportation against an act of criminal violence or aircraft piracy
49 U.S.C. § 44903(b). The regulation provides:

(a) Each security program required by § 108.5 shall—

? The relevant regulations, 14 C.F.R, Part 108 (2001 are attached to this Opinion and Qrder. Additienal saffzty
regulations exist pursuant to the Federal Aviation Actin 14 C.F.R, Part 107, but by ii}eir terms, f:uch regulations do
not speak to questions of security at issue in this case, for they impose regulatory duties on the airport opgrator.



(1) Provide for the safety of persons and property traveling in
air transportation and intrastate air transportation against
acts of crimina) violence and air piracy;

{2} Be in writing and signed by the certificate holder or any
person delegated authority in this matter;

(3) Include the items listed in paragraph (b) of this section, as
required by § 108.5; and

{4) Be approved by the Administrator.

(b) Each security program required by § 108.5 must include the
following, as required by that section:

(1) The procedures and a description of the facilities and
equipment used to perform the screening functions
specified in § 108.9.

(2) The procedures and a description of the facilities and
equipment used to perform the airplane and facilities
control functions specified in § 108.13.

(3) The procedures used to comply with the applicable
requirements of § 108.15 regarding law enforcement
officers.

{4) The procedures used to comply with the requirements of
§ 108.17 regarding the use of X-ray systems.

(5) The procedures used to comply with the requirements of
§ 108.19 regarding bomb and air piracy threats,

(6) The procedures used to comply with the applicable
requirements of § 108.10.

{7) The curriculum used to accomplish the training required by
§ 108.23.

(8) the procedures and a description of the equipment used to
comply with the requirements of § 108.20 regarding
explosives detection systems.

(c) Each certificate holder having an approved security program
shall—

(1) Maintain at least one complete copy of the approved
security program at its principal business office;

(2) Maintain a complete copy or the pertinent portions of its
approved security program or appropriate implementing
instructions at each airport where security screening is
being conducted;

(3) Make these documents available for inspection upon
request of any Civil Aviation Security Inspector;

(4) Restrict the distribution, disclosure, and availability of
sensitive security information, as defined in part 191 of this
chapter, to persons with a need-to-know; and

(5) Refer requests for sensitive security information by other
persons to the Assistant Administrator for Civil Aviation
Security.



Additional subparts of Section 108, identified in the subparts of § 108.7(b), provide additional
detail for the certificate holder’s security program, as well as its obligations with respect to the
duties set out.

Section 108.25 sets out the process by which the FAA Administrator considers
and approves the certificate holder’s preposed security program. The regulation provides that
the certificate holder is to submit the proposed plan no less than 90 days before intended flight
operations, and that the Administrator, within 30 days of receipt, “either approves the program or
notifies the certificate holder to modify the program to comply with the applicable requirements
of this part.” 14 C.F.R. § 108.25(a). Nothing in the regulation, however, sets out the criteria the
Administrator is to use to decide if a proposed security program is “adequate™ to protect
passengers and their property against crimes of violence and air piracy. 49 U.8.C. § 44903(¢).

IIl.  Discussion

a. Federal Preemption

The parties dispute whether the federal law and regulations discussed above
preempts state law. Defendants argue that the comprehensiveness and uniformity of the federal
law and regulations show that Congress intended for federal law to govern issues of aviation
safety and security, to the exclusion of state law. Plaintiff disagrees, arguing that the term
“minimum standards” in § 44701(a) of the Federal Aviation Act shows a congressional intent to
incorporate state law standards of reasonableness,

The Supremacy Clause of the Constitution establishes that federal law “shall be
the supreme law of the Land . . . any Thing in the Constitution or Laws of any State to the
Contrary notwithstanding.” U.S, Const. Art, VI, ¢l. 2. The question of preemption “is basically

one of congressional intent,” which asks, “[d]id Congress, in enacting the Federal Statute, intend




to exercise its constitutionally delegated authority to set aside the laws of a State?” Bamett Bank

of Marion County, N.A. v. Nelson, 517 U.S. 25, 30 (1996). Such an intention may be seen in “a

scheme of federal regulation so pervasive as to make reasonable the inference that Congress left

no room for the States to supplement it.” Id. at 31 {quoting Rice v, Santa Fe Elevator Corp., 331

U.S. 218, 230 (1947)).

In Air Transport Association of America. Inc. v. Cuomeo, 520 F.3d 218 (24 Cir.

2008) (per curiam), the Court of Appeals ruled, in dicta, that “[t]he FAA was enacted to create a

uniform and exclusive system of federal regulation in the field of air saff:ty.”3 Id. at 224 (quoting

City of Burbank v. Lockheed Air Terminal, Inc., 411 U.S. 624, 639 (1973)). The Act “was
passed by Congress for the purpose of centralizing in a single authority—indeed, in one
administrator—the power to frame rules for the safe and efficient use of the nation’s airspace.”

Air Line Pilots Ass’n. Int’l v. Quesada, 276 F.2d 892, 894 (2d Cir. 1960). As Air Transport

Association noted, “[t]he intent to centralize air safety authority and the comprehensiveness of
these regulations pursuant to that authority have led several other circuits (and several courts
within this Circuit) to conclude that Congress intended to occupy the entire ficld and thereby
preempt state regulation of air safety.” 520 F.3d at 225. The rule of preemption reflects a

dominant view in the federal courts. See U.S, Airways. Inc, v. O’Donnell, 627 F.3d 1318, 1326

{10th Cir. 2010), Montalvo v. Spirit Airlines, 508 F.3d 464, 468 (9th Cir. 2007); Greene v. B.F.

Goodrich Avionies Sys., Inc., 409 F.3d 784, 795 (6th Cir. 2005); Abdullah v. Am. Airlines, Inc.,

* Air Transportation Association held that the state law at issue, the New York Passenger Bill of Rights, New York
Gen. Business Law § 251-g (McKinney 2008), was expressly preempted by 49 U.S.C. § 41713(b), a provision of the
Airline Deregulation Act of 1978, Pub. L. No. 85-726, 72 Stat. 731. The case went on, however, to rule in extensive
dicta that the New York jaw was likely also preempted under implied preemption principles. 520 F.3d at 224-25. In
Goodspeed Airport LLC v. east Haddam Inland Wetlands & Watercourses Commission, 634 F.3d 206, 210 (2d Cir.
2011}, the Court of Appeals adopted the dicta of Air Transportation Association and beld that “Congress intended to
occupy the field of air safety.”
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181 F.3d 363, 367-68 (3d Cir. 1999); French v. Pan Am Express, Inc., 869 F.2d 1, 5 (1st Cir.

1989).

In Goodspeed Airport LLC v, east Haddam Inland Wetlands & Watercourses

Commission, 634 F.3d 206 (2d Cir. 2011}, the Second Cireuit Court of Appeals adopted the
language of American Transport Association and held that “Congress intended to occupy the
field of air safety,” id. at 210, and that if “state regulation sufficiently interferes with federal

regulation . . . it should be deemed preempted,” id. at 211 (quoting Gade v. Nat’l Solid Wastes

Mgmt. Ass’n, 505 U.S. 88, 107 (1992)). In that case, however, the state environmental
regulation required a permit to cut down trees on wetlands, and the Court found that the
requirement did not sufficiently interfere with federal aviation regulations to be preempted. Id.
at 211.

Unlike Goodspeed Airport, Plaintiff’s argument for a state standard of care would

directly affect federal standards and contradict the statutory requirement that the FAA
Administrator, “to the maximum extent practicable, require a uniform procedure to searching and
detaining passengers and property,” 49 U.5.C. § 44903(b}3}, “to protect passengers and
property on an aircraft operating in air transportation or intrastate air fransportation against an act
of criminal viclence or aircraft piracy,” id. § 44903(b). Congress delegated to the Administrator,
not the States, the power to determine the appropriate standards of care, and it is the
Administrator who must do so, after careful consultation with the Secretary of Transportation,
the Attorney General, the heads of other departments, agencies and instrumentalities of the
United States Government, and State and local authorities. 49 U.S.C, § 44903 (b)}1). The
federal statutes, and the regulations promulgated thereunder, make clear that there is no room for

such state law. In re Air Crash Near Clarence Center, New York. on Feb. 12, 2009, 09 MDL
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20852011 WL 2848812, at *2 (July 28, 2011). The statutory mandate for uniformity is
inconsistent with Plaintiff’s argument that state law should be considered along with federal
regulations, for air carriers then would be subjected to an untenable mixture of 50 different state
legal regimes, and not to a uniform federal legal regime. Id, at *3.

Plaintiff argues that § 44701(a)(5) of the Federal Aviation Act, the 1958 law
dealing with issues of design, construction, maintenance and operations of aircraft, shows an
intent to supplement federal law with state law because it directs the FAA Administrator to
promulgate “minimum standards.” The phrase does not appear in the 1990 amendments to the
Federal Aviation Act, promulgated in the Aviation Security Improvement Act, dealing with
security and screening issues to protect against criminal violence and air piracy. Those sections
require the Administrator to promulgate regulations that require “a uniform procedure for
searching and detaining passengers™; the law does not mention “minimum standards.” See 49
U.S.C. § 44903(b)(3). But even if the “minimum standards” approach were to apply, that would
be a direction to the FAA Administrator, not an open door to litigants and courts to second-guess
the Administrator.

b. The Standard of Care

Defendants contend that under the applicable governing federal statute, the
Aviation Security Improvement Act, and the regulations promulgated under 14 C.F.R. Part 108,
and United Airlines’ own security program as approved by the FAA Administrator, there can be
no inquiry into whether their conduct was “reasonable.” The issue at trial rests on Defendants’
substantial compliance with governing statute, regulations, and security programs. Plaintiff
argues that the Aviation Security Improvement Act, as an amendment to the Federal Aviation

Act, incorporated the “minimum standards” approach of the original Act, and thus a

12



reasonableness inquiry remains the ultimate test. Plaintiff would have this Court instruct the
jury, not only if Defendants substantially complied with regulations, but also if they acted
reasonably in the circumstances.

Section 44701 of the Federal Aviation Act, dealing with “aviation safety,” speaks
to the physical aircraft, and to the operations of the aircraft. The FAA Administrator
promulgations are to satisfy “minimum standards,” with regard to discrete matters like quality of
the materials used and operating capacity of the engines, § 44701(a)(1); to the rigors for
inspecting the aircrafi, § 44701(a)(2); to needed reserve supplics for the aircraft, § 44701(a)(3);
and to regulate the number of hours of flight attendants and pilots. § 44701(a){4). There is also
the catchall provision of § 44701(a)(5), “for other practices, methods, and procedure the
Administrator finds necessary for safety in air commerce and national security,” but this catchall
must be read in light of the rest of § 44701(a), for the statute must be construed as a whole. Nat,
Res. Def, Council v. Abraham, 355 F.3d 179, 195 (2d Cir. 2004).

The relevant provisions of the Aviation Security Improvement Act were enacted
more than 30 years afier the promulgation of the Federal Aviation Act, as a direct response to the
1988 terrorist-related bombing of Pan American World Airways Flight 103, over Lockerbie,
Scotland. See Aviation Security Improvement Act of 1990: Hearing and Markup of HR. 5200
Before H Comm. on Foreign Affairs, H SubComm. on Aviation and the H.Comm. on Public
Works and Transportation, 101st Cong. at 15 (1990) (statement of Ann McLaughlin, former
chairmen, President’s Commission on Aviation Security and Terrorism). In response to the
Lockerbie disaster, a Presidential Commission on Aviation Security and Terrorism was formed
pursuant to an Executive Order, to ascertain “the truth about the events leading up to the tragedy,

and to assure changes to the nation’s aviation security sysiem to prevent further such disasters.”

13



Id. at VII {report attached to legislative history). The Commission evaluated the then-current
state of the aviation industry, identified weaknesses, and proposed dozens of improvements in
security measures, many dealing with an increased presence of federal regulation. See id. at 18-
35 (report of Ann McLaughlin).

The President’s Commission reported, and Congress found, that the Lockerbie
disaster represented an evolving worldwide terrorist threat te the aviation industry. See id, at 2
{statement of Sen. Lautenberg). Congress therefore undertook a vigorous enhancement of
federal control over the area of aviation security. Central to Congress’ deciston to increase
federal control of aviation security was the decision to provide the FAA Administrator with
greater control over security, by directing the Administrator to promulgate regulations “fo protect
passengers and property,” 49 U.S.C. § 44903(b), and not “minimum standards,” 49 U.S.C.
§ 44701(a)(5), for security. Congress reserved for itself the right to review the Administrator’s
regulations before their promulgation. See 49 U.S.C. § 44901 (c)}2) (directing the Administrator
to “advise Congress of a regulation to be prescribed under this section at least 30 days before the
effective date of the regulation.”).

The Aviation Security Improvement Act provides specifically that the
Administrator must provide regulations for appropriate weapons-detecting facilities, 49 U.S.C.
§ 44901(a), and is to consult with the Attorney General, the Secretary of Transportation, and
various other federal and state officials in promulgating appropriate regulations, id. § 44903(b).
Such regulations must, “to the maximum extent practicable, require a uniform procedure for
searching and detaining passengers and property to ensure” safety and courteous treatment of
passengers. 1d. § 44901(b)(3). Additional statutory provisions direct airlines to provide

information about threats to civil aviation to federal authorities, § 44905(a), and direct the
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Central Intelligence Agency, the National Security Agency, the Federal Bureau of Investigation,
and other federal departments to conduct intelligence gathering and provide reports to the FAA
and the Secretary of Transportation, § 44911(b). The FAA Administrator also is to conduct
research and development on counterterrorism efforts for the aviation industry. 49 U.S.C.

§ 44912,

Congress created a comprehensive federal scheme to provide for aviation security
specifically designed to protect persons and property of passengers against violence and
terrorism. The detailed, comprehensive regulatory security regime sets out a uniform system of
duties and requirements, not minimum standards to be interpreted in different ways, in different
cases.

Notwithstanding these observations, [ have not yet seen Defendants’ security
program, or considered the manner in which it was considered “adequate to ensure the safety of
passengers,” the statutory criteria of 49 U.8.C. § 44903(c). The parties have not briefed the
degree of deference to give to Defendants’ security program or its approval, or whether standards
of reasonableness should govern specific applications of procedures to the persons and things
passing through the check-points. And, as with all motions in Jimine of trial, my rulings
exptressed by this Order and Opinion are subject to consideration at irial to reflect the context of
the proofs.

¢. Burdens of Production

In light of this guidance, the question remains, how shall the parties prove the
second requirement of New York law governing wrongful death suits—a wrongful act, neglect
or default of the Defendant by which the decedent’s death was caused? Sec Chong, 441 N.Y 8.

2d at 25-26. As 1 stated at a recent conference of all counsel, Plaintiff will have to prove how the
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terrortsts seized the airplane. Subject to proof to the contrary, it will be presumed that the
terrorists and the weapons they used passed through defendants’ security check-points in the
same way that all passengers in all airports board airplanes and bring personal effects with them,
2 McCormick on Evid. § 337 (6th ed. 2010). Defendants then will have to come forward with
evidence showing due care at the check-points by complying substantially with applicable
regulations and procedures. See 14 C.F.R. Part 108,

“Presumptions shifting the burden of proof are often created to reflect judicial
evaluations of probabilities and to conform with a party’s superior access to the proof.” Int’l

Broth. of Teamsters v. United States, 431 U.S. 324, 359 n.45 (1977). Where a defendant has

superior access to knowledge of relevant facts, courts may shift a burden to the defendant, by
permitting the plaintiff to make an initial showing and obtain the benefit of a presumption.

2 McCormick on Evid. § 337. Courts should not do so lightly, but should consider whether
particular circumstances warrant such burden-shifting. Id. Courts also may shift a burden of
production in consideration of “the judicial estimate of the probabilities of the situation.” 1d. In
such a scenario, the Court may shift the burden to the party “who contends the more unusual
event has occurred.” Id.

In McDonnell Douglas Corp. v. Green, 411 1.8, 792 (1973}, the Supreme Court

employed a burden-shifting technique, to enable both the plaintiff to show a prima facie case of
employment discrimination and the employer to show a neutral reason why the employee did not

receive a favorable employment decision. Although the plaintiff retains the ultimate burden to

persuade the jury, Texas Dept. of Community Affairs v. Burdine, 450 U.S. 248, 256 (1981), the
employer can be called upon to explain its hiring practices and its intentions with regard to the

particular employee. McDonnell Douglas, 411 U.S. at 801-02. In Batson v. Kentucky, 476 U.S.
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79 (1986}, the Supreme Court employed the same logic to enable a criminal defendant to
challenge the state’s use of peremptory strikes by shifting 1o the prosecutor the burden to show a
neutral reason for striking particular members of the venire pool. Id. at 96-98.

As in McDonnell Douglas and Batson, Defendants here seek to show that they

complied with their own methods and procedures. Defendants are in the best position to show
what they did and why they did it. It is appropriate to require Defendants {0 assume the burden
to come forward with this evidence. If Defendants succeed, Plaintiff will have the ultimate
burden of proving some overall failure of due care, if due care is shown to be the standard, If
Defendants’ substantial compliance with regulations and procedures is shown to be a defense,
Defendants will have that ultimate burden of persuasion, as well as of coming forward with

sufficient evidence. I defer this question to later proceedings. See Greenway v, Buffalo Hilton

Hotel, 143 F.3d 57 (2d Cir. 1998) (court decides whether presumption has been rebutted under

McDonnell Douglag).

V.  Conclusion

Presently, the parties are scheduled to submit pretrial materials on September 2,
2011 and September 23, 2011, Those materials will be affected by this Opinion and Order, and
the dates are therefore each adjourned two weeks. to September 16, 2011, and October 7, 2011.
The parties shall appear for their next conference on September 19, 2011, at 10:30am, The
conference shall be held at 2:30pm, in Courtroom 14D. The Clerk shall terminate the motions
{Doc. Nos, 159 and 162 in No. 02 Civ, 7154).

e T (L G =
Dated: September 22{}1 1

New York, V

ew York ALVINK HELLERSTEIN
United States District Judge
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the files, and the address of the loca-
tion and the phone number at tha loca-
tion whers the investigative files are
mgintained,

[Doc. Ko, 28859, 63 FR 81218, Sept. 24, 1598, 63
FR #0448, Nav. §, 19987

PART 108—AIRPLANE OPERATOR
SECURITY

Hee,
108.1
108.3

Applicabllity,

Definitions.

108.4 Falgification,

108.5 Becurity program: Adoption and im-
elamentation.

1087 Bsourlty pregram: Form, contenk, ang
avatiability,

1008 Screening of passengers and properby.

108,10 Prevention and management of hi-
jacklogs and sabotake attempts,

16811 Catrlage of weafxins,

10813 SBecurity of sirglanes and tapilitiea,

108,14 ‘Trensportation of Federa! Alr Mar-
BhRlE,

108.15 Law snforcement offlcers.

108.17 Usge of X-ray systema.

108,18 Security Directlves and Information
Ciroulars.

106,18 Security threats and procedures,

108,30 Use of explosives deteotion systems,

108.21 Carriage of pessengera under the con-
trol of armed law enforcement esgorta.

108.2% 'Tralning.

i0B25 Approval of securlty programs and
améendmonts.

108.87 Hvidence of compliance.

100,26 Standards {ur securiby oversight.

108,31 Employment standards for screening
DEIBOLNB].

108.33 Employrment bistory, verification and
criminal hiatory records checks,

AvraHORIrY: 4% URC 106, 5104, 40113,
40118, 44%703-44702, 44705, 4480144505, 44907,
4491345914, 44932, 45635-44936, 461035,

sovnree: Dockel Ko, 108, 46 FR 3788, Jan. 16,
1963, unless otherwise noted.

§108.1 Applicability.

(a) This part prescribes aviation se-
ourity rules governing

{1} The operations of holders of FAA
air garrier operating certificates or op-
erating certificates engaging in sched-
uled passenger operatioms or public
charter passsner operations;

(2 Bach persor aboard an afrplane
operated by a certificate holder de-
goribed in paragraph (ax1) of this sec-
tion;

(3} BEach perzon on an afrpart at
which the operatlons described in para-

14 CFR Ch. i (1-1-01 Eclition)

graph (a)l1} of thisz section are con-
ducted;

{4} Hach cer{ificate hoider who re-
cejves a Security Directive or Informa-
tion Circular and each person who re-
ceives Information {from a Securidy Di-
rective or an Informsation Clroular
izsued by the Director of Civil Aviation
Becurity; and

(5) Each person who files an applica-
tion gr makes entries Into any recerd
of réport that is Kept, made or used to
show compliance under this part, or to
exercise any privileges ander this part.

(I This part does not apply to heli-
copter or ¢ all-cargy operations.

[Deoc. No. 24883, 51 FR 1352, Jan. 10, 1988, ga
amendnad by Amdt, 108-4, 54 FR 28084, July 19,
1989; Amdt. 108-14, 61 FR 64244, Deo. d, 1995]

§108.3 Definitions.

The following are definitions of
terms used in this part:

&) Certificate holder means a person
holding an FAA operating certificate
when that person engages in scheduled
pagsangor or public charter passeanger
operations or both,

{by Passenger seating configurction
reans the total number of seats for
which the alroraft is type certificated
that can be made available for pas-
senger use aboard a flight and ingludes
that seat in certain airplanes which
may be used by a representative of ths
Adminisyrator to conducs flight checks
but 18 available for revenus purposes on
other occasions.

{e) Private charter means any charter
for which the chartsrer engages the
total capacity of an alrplane for the
carriage of:

(1) Passengers in clvil or milisary alr
movements conducted under contract
with the CGovernment of the United
States of the Government of 4 foreign
connbyy: or

(2) Passenzers invited by the
shayterer, the coat of which is borne
entirely by the charierer and not di-
rectly or indirectly by the individual
pABRENEars,

(dy Public charter mesans any charter
that is not a private charter.

{ey Scheduled passenger operations
means holding out to the public of air
sransportation service for passengers
from identified air terminals at a sel
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time arnounced by timetable or sched-
ule puhblished in a mewspapser, magsa-
zine, or other advertising meadivm,

({3 Sterile area means an area to which
accesr i3 controlled by the inapection
of porsons and property in accordance
with an approved secarity program ora
soourity progrem used in accordance
with §128.25

§108.4 Falsification.

No person may make, or cause o be
made, any of the {ollowing:

{a} Any fraudulspt or intentionally
false etatermnent in any application for
any security program, access medium,
or identification mediom, or any
amendment thereto, under this part.

(b} Apy fraudulent or intentionally
false entry in 4my record or report that
is Rept, made, or used to show compli.
ance with this part, or 10 exercise any
privileges under this part,

{¢) Any reproduciion or alteration,
for fravpdulent purpose, of any report,
record, security program, access me-
dinm, or identification medium issued
under this part.

{Doc. No. 28746, 81 FR $4244, Dea. 3, 1996)]

§1085 Security progrem:
and implementation.

{a) Each ceriificate holder shall
adopt and carry out a security program
that meets the reguirements of §1087
for each of the following scheduied or
public charter passsnger oparations;

{1} Each operatior with an alrplane
having & passenger sealing configura-
tion of more than 60 seats.

(27 BEach operation that provides
deplaned passengers access, thad is not
otherwise controlied by a certificate
holder vsing an approved security pro-
gram or & foreign air carrier using a se-
curity program required by §129.25, toa
sterile aras.

(3) Fach operation with an airplane
havihg & passenger seating configura-
tion of more than 30 but less than 61
seats; except thai those parts of the
program effecting compliance with the
requirements Hated in §188.7(0 (1), (&),
and

(4) Need pnly be implemented when
the Director of Civil Aviation Security
or & deslgnate of the Dlrecter notifies
the certificate holder ln writing that a

Adopiion

§108.7

securlty threat exists with respect ts
the operation.

(b} Each certificate holder that has
obtained FAA approval for g security
program for operations not listed in
paragraph {&) of this ssction shall
carry out the provisions of that pro-
gram.,

£108.T Securi rogram: Form, con-
tent, and afr};ilgbiﬁ{;. ’

{8} Each security program required
by §108.5 ahall—

(1} Provide for the sefety of peraons
and property traveling in air transpor-
tation and intrastate air transpor-
tation agatnet acts of eriminal vicience
and alr piracy,

{23 Be in writing and signed by the
certificata holder or any person dele-
gated authorisy In this matter;

€3) Include the iterns listed in pars-
graph (1) of this section, as required by
§108.5; and

4y Be approved by
trator,

(b} Each eeeurity program required
hy §10B.5 musd include the foliswing, as
reguired by that section:

{1} The procederes and z description
of the facilisles and squipment nsed to
perform the scresning functions apeci-
fied in §108 9.

(2 Ths procedures and a descriptlon
of the facilities and equipment used to
perform the airplane and facilities con-
trol functions specified in §108.13.

{3y The procedures unsed to comply
with the appllcable reguiremsnts of
§108.15 regarding law enforcement oift-
cars.

(%) The procedures used o comply
with the reguirements of §18817 re-
garding the use of X-ray systems,

{8y The procedures used to comply
with the repuirements of §108.1% re-
garding bomb and air piracy threats.

{8) The procedures assd to comply
with the applicable requirements of
§108.10.

(7) The cuwrriculum used to accom-
plish the sreining required by §108.23.

{8) “I'he procednres snd a description
of the facilities and sguipment used o
comply with the requirementis of
108,20 regarding explosives detection
systems.

(¢) Each zertificate kolder haveing an
approved ssourity program shall—

the Adminis-
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{1} Maintain at least one complete
copy of the approved security program
at itg yrincipal business office;

(2} Maintain a complete copy ar the
pertinent portions of te approved seon-
rity program oF appropriate imple-
menting instiuctions at each sirport
where gacurity screening is being con-
ducted;

(33 Make these documents available
for inspection upon request of any Civil
Aviatlon Secarity Inspector;

(4) Restrict ths distribution, disolo-
sures, and availability of sensitive seou-
rity information, as defined in part 181
of this chapter, Lo perasons with a need-
to-know; and

(5} Hefer requests for sensitive secu-
rity information by other persons to
the Asslstent Administrator for Civil
Aviation Becurity.

[Doc. No. 108, 46 FR 5785, Jan. 15, 1983, as
armended by Amiadt 168-3, 50 FR 29803, July 18,
1985, Amdt. 108-7, 54 FH 380845, Seph, 5, 18988:
Amndt. I68-15, 62 FR 13744, Mar. 71, 1807)

$108.9 Bereening of passengers and
praperty.

{(a} Hach certificate holder reguired
to conduct screening under a secarity
prograrme shall use the procedures in-
cluded, and the facilities and equip-
ment described, in its approved secu-
rity pregram to prevent or deter the
carTiage aboard sirplanes of any explo-
sive, incendiary, or a deadiy or dan-
gerolld weapon on or abont each indi-
vidual's person or accessibis property.
and the carriage of any sxplosive or in-
cendiary in checked baggage.

(I Hach certificate heolder required
tn condact seresning under & ssourity
program shall refuse to transport—

{1} Any person who doses not consent
6 a ssarch of his or her person in ac-
cordance with the screening system
prescribed In paragraph (&} of this sec-
tion; and

(2) Any property of any person who
does not consent $o & search or inapec-
tion of that property In accordance
with the screeming system prescribed
by paragraph (a) of this section,

{C} Except as provided by its ap-
proved security program, esch certill-
cate holder required to conduct screen-
ing under a security program shall nse
the procedures incladed, and the faclii-
tios and equiptnent described, in its ap-

14 CFR Ch. | {1-1-01 Edifion)

proved secarity program for detesting
gxploaives, incendiaries, and dendly or
dangersus weapons o inspect each per-
s0n entering a sterile area at each
preboarding screening checkpoint in
the United States (or which it is re-
aponsible, and to lnapect all accesstble
property ender that peraon’s contrel,
{d) Each certificate holder shali staff
its socurity sereening checkpoints with
sapervisery and pon-superviacry per-
sonnel in sccordance with the stand-
ards specifisd in its security program,

[Dec. No, 8, 46 PR 3786, Jap. 15, 18RI, s
amended by Amdr 1084, 51 FR 1352, Jan. 10,
1888; Amdt, 108-5, 5% FR 46509, Dec. 23, 1987;
Arpdt. 108-10, 56 FR 431425, Aug. 20, 1881)

108,10 Prevention and management
of hijackings and ssbotage at-
tempis,

(a) Hach cartificate holder shali—

{1} Provide and use g SBecurity Coor-
dinntor on the ground and in flight for
sach international and domestic flight,
a8 required by its approved security
program; and

{2) Designate the pilot ian command
ag the Inflight Security Coardinator for
each fllght, & required by 1ts approved
gecurity program,

() Ground Securify Coordinalor. Each
ground Becurity Coerdinmator shall
carry out the ground Becurity Coordi-
nator duties specliled in the cortificate
holder's approved security program.

(o) Inflight Security Coordinatyr. Fhe
pilot In cormand of each fllght shall
carry cutb the inflight Securi{ty Coordl-
nator duties specified in the certificate
holdar's approved securisy program.

[Doe, Ne. 24719, 50 PR 20883, July 14, 1985)

§108.11 Carriage of weapons.

{a) No certificats holder required to
conduct acreening under a8 gecurity pro-
gram rmay permit any person to have,
BOY MAY &ny person have, on or aboad
his or her person or proparty, a deadly
or dangerous weapon, elther concealed
or unconcsgled, sccesalbie to him or
her whila abosard an airpians for which
sereening is regquired anless:

{1} "I'he person having the weapon la—

{13} An officia]l or employee of ths
United States, or g State or political
subdivision of & State, or of & munici-
paiity who is anthorizsd by his or her
agency to have the weapon; or
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(1) Auvthorized to have the weapon by
the certificate holdsr and the Adminis-
trator and has sacossafully completed a
courge ¢of training in the nse of fire-
arms aceeptable to (he Administrator.

{2 The perspn having ¢he weapon
needs to have the weapon acesssible in
caonnection with the performance of his
or her duty from the time he or she
would otherwise check it in accordance
witk paragraph (8) of this section until
the tirme it weould be retarned alter
deplaning.

{3) The certificate holder is notifled—

{1) Of the flight on which the armed
peraon intends $o have the weapon ac-
cessible to him or her af lsast 1 hour,
oF in &0 eMMergency &8 00N a8 prac-
ticable, befors departure; and

{il) Whean the armed person is other
than afi employee or official of the
United Btates, that there 18 a need for
the weapon to be accessible to the
armed peraon in connection with the
performance of that person’a dusy from
the time he or she would otherwlse
check It in acoordance with paragraph
{d; of this sectiomn untll the time it
would be returned $o him or her after
deplaning.

(4} The armed person idsntiffes him-
sell or herzeif to the certificate holder
by presenting credentials that include
hia or her clear, fall-face picture, his or
her aignature, and the signature of the
authorizing official of his or her serv.
ice or the official seal ©f his or her
service. A badge, shleld, or similar may
not he used as the sole means of identl-
fication,

(53 The certificats holder—

(i} BEneures that the armed person is
familiar with 16 procedures for car-
rying a gdeadly or dangerous weapon
aboard it afrplane before the time the
person boards the airplane;

{11) Ensures that the identiSy of the
gromead peraon is Xnown to each law &n-
forcement offlcer and sach employes of
the certificate holder responaible for
security during the hvarding of the air-
plane; and

{111y Notifieg the pllot in comsmand,
other appropriate erewmembers, and
any other person anthorized to have &
weapon accessible to him or her aboard
the airplane of the location of each au-
thorized armed person aboard the air-
plane.

§108.11

{b} ¥o person may, while on board an
airplane operated by & cersificats hold-
er for which acreening is not con-
ducted, carry on or about that person a
deadly or dangercns weapon, aither
soncealed or unconcealed., This parz-
graph does not apply to—

{1y Officials or employees of a mu-
nicipality or a State, or of the United
Ssates, who are suthorized to carry
A¥ma; or

{2) Crowmembers sndé other persons
authorized by the certificate holder to
CRITY ATIMA.

(¢) No certificate holder may Enow-
ingly permit any person to iransport,
nar may any person transport or tender
for sransport, any explosive, incendiary
or a loaded firearm in checked baggage
aboard an sirplane, For the purpose of
this sectien, a loaded firearm means a
firearm which hae a live round of am-
manition, carfridgs, detonator, or pow-
der In the chamber ar in a clip, mags-
zipg, or cybnder inssried in it

{d} No certificate holder may know-
Ingly permit any peracn 0 franspord,
BOr MAY any person transpors or tender
for transport, any unloaded firearm: in
checked baggage aboard an airplane
133100

{1} The passenger declares to the cer-
tificate holder, either oraily Or in writ-
ing hefore chescking the baggage, that
any firearm carried in the baggage Is
unioaded:;

(2;y The firesrm iz carried in a con-
talner the certificate holder considers
appropriste for air transporiation,;

(8) When the firearm is other than a
shotgun, rifle, or other firearm nor-
mally fired from the shoulder position,
the baggage in which it is carried is
logked, and only the passenger chetk-
ing the baggage retalns the key or
combinaticn; and

{4) The baggsge containing the fire-
arm 18 carried in an area, other than
the Aighterew compartment, that is in-
acoessible tO pasRengara.

{€) No certificate holder may servs
any alcoholic beverage to & parson hav-
ing 8 deadly or dangerous weapon ac-
ceagible to¢ him or her ner may auch
person drink any alooholic besverage
while aboard an airpiane operated by
the ¢ertificate holder.

i) Paragrapha (&), (b}, and () of this
section do not apply to the carriage of
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§108.13

firearms aboard afr carrier flighis con-
ducted for the military forces of the
Goverament of the United States when
the total cabin load of the afrplane ls
under exclusive use by those military
forces if the following conditions are
met:

{1} No flrearm is loaded and 21) bolts
to sueh flrearms are locked in the open
position: and

(2) Ths certificate holder is notified
by the unit commander or officer in
charge of the f{light before boarding
that weapons will be carried aboard the
airgrait.

(Do, Mo, 108, 46 FR 3788, Jan, 15, 1881, as
amended by Amdt. 1064, 51 ¥R 1352, Jan. 16,
1086)

$108.18 Security of airplanes and fa-
eilities,

Each certificate holder required to
conduct sereening under g ssourity pro-
gram shall use the procedurss Included,
and the facilities and eguipment de-
scribed, in its approved security pro-
gram to parform the {ollowing gontrol
functions with respect to each girplane
gperation for which screening is re-
quired:

(&} Prohibdt unauthorized access to
the airplane.

(b) Ensure that baggage carried In
the airplane is cheekad in by a respon-
aible agent and that identification is
obtainsd from personsg, obher than
Enown shippers, ahipping goods or
cargs sboard the airplane.

() Bnsure that cargn and checked
baggage carried aboard the sirpilane is
handied in & manest that prohibits un-
puthorizad access.

(d) Canduct a security inspection of
the airpliane before placing it in service
and after it kas been left unationded.

§108.14 Tranmsporistion of Federal Air
Marshals,

{ay Each certificate holder shall
carry Psderal Air Marshals, in the
namber and manner specified by the
Adminigtrater, on each scheduled and
public charter passenger operation des-
ignated by the Adinlnistrator,

(1) Bach Federal Alr Marshal shall be
carried on & firsy priority basls and
without charge while on official duty,
including repositionlng liphia.

14 CFR Ch. 1 {1-1-01 Edition)

(¢) Each csrtificate holder shall as-
sign the specific seat requested by a
Federal Air Marshal who 18 on official
duiy.

[Boc. No. 24714, G0 FR 27925, July 6, 1965]

$108.16 Lew enforcement officers.

{a}) AL afrporis within the United
States not governed by part 107 of thia
chapter, cach certificats holder engag-
tong in scheduled passenger or public
charter passenger operstions shall—

{1} If sscurity screening i required
for & public charter operation by
§108.5{a), or for a scheduled passenger
operation by §i08.5(b) provide for law
enforcoment officers mesting the guali-
fications and standards, and in the
number and manner sgpeclfied, in part
10%; and

() Whern using alrplanes with 4 pas-
senger asating configuration of 81
through 00 seats in 5 pullle charter op-
gration for which screening is not re-
quired, arrange for law enforcemenst of-
ficers mesting the gqualifications and
standards apecified in part M7 to be
avallable to respond to an lneident, and
provide fo fts employees, inciuding
crewmembers, as appropriate, current
information with respect to procedurss
for obtaining law enforcement assist.
ance at thab airport.

{b) At airports governed by part 107
of this chapter, sach certificate holder
engaging in achedulad or public charter
passenger operations. when aging air-
plapes with & passenger seating com-
figuration of 8] throagh 60 seats for
which scrsening 18 not reguired, shall
arrange for law enforcemnent officers
meeting the gusalifications and ssand-
arde specifisd In part 107 to be avail-
able o respond o an incident and pro-
vide ita employses, including <rew-
members, as appropriate, current infor-
mation with reapect to procedures for
obtaining this law enforcement assist-
ance at that sirport,

$108.17 Uss of X-ray systems.

{a} No certificate holder may use an
X-rey gystem within the United States
to inspect carry-on or checked articles
unless specifically authorized under a
security progrsmw required by §108.5 of
this part or uss guch & system contrary
o 1ts approved security program. The
Administrator authorizes certificate
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holders to use X-ray systams for in-
speciing carry-on or checked articles
under an approved security program if
the cartificate holder shows that—

{1} For o system manufactered before
April 25, 1974, it meels either the gaide-
lines issued by the Food and Drug Ad-
minigtration (FDA), Department of
Health, Education, and Wellars {HEW)
and publirhed in the FEDERAL REG-
1ISTER (38 PR 21442, August 8, 1973 or
the performance standards for cabinst
X-ray systems desighed primarily for
the inspection of carry-on baggage
igsued by the FDA ahd published in 21
CFR 102040 (39 PR 12685, April 14, 19714y

{2) For & system manufactured after
April 24, 1974, it meets the standards
for cabipet X-ray aysteomns designed pri-
marily for the inspection of carry-on
pageage issued by the FDA mad pub-
lished 1n 21 CFR 1020.40 (39 FR 12985,
April 19, 1974);

(8) A prograrn for initiai and recur-
rent training of operators of the gys-
tem i eatablished, which includes
training In radistion safety, the effi-
clent use of X-ray syssems, and the
tdentifiestion of weapons snd other
dangercus griicles;

(4} Progcedures are established to an-
sure that each operator of the system
ig provided with an individual per-
sonnel dosimeter (such as g film badge
or themnolaminescent  dosimeter),
Fach dosimeter used shall be evaluated
a8t the end of each ¢alendar month, and
records of gperator doiy time and the
resulte of dosimeter evaluations shuall
be maintained by the ceortificate hold-
ar: and

{4 The systom meets the imaging re-
guirements set forth in an approved
Alr Carrier S8scurity Program using the
slep wedge specified in Amsrican Soci-
ety for Testing and Materials Standard
F792-82.

{t No certificate hoider may use an
X.ray system within the {Inited States
nunices within the preceding 12 calendar
months & radiation survey has been
condacted whick shows that the ays-
tam meets the applicable performance
atandards in 21 CFR 1820.40 or gulde-
lines published by the FDA in the FED-
ERAL REgisTEn of August B, 1972 {38 FR
21442y,

{) Ne certificate holder may uge an
X-ray system after the system is ini-

§108.17

tinlly installed or after it has been
moved from one location to ancther,
anless a radiation survey 18 conducied
which shows that the system meets the
applicalie performance standards in 21
CFR 102040 or guidelines puablished by
the FDA in the FEDERAL REGISTER of
August 8, 1973 (38 FR 21442) exceps that
& radiation survey iz not required for
an X-ray system that is moved to an-
other location if the certificate hoider
shows that the system is 30 designed
that it oan be moved without altering
ita performance.

(d} No certificate holder may use an
X-ray system thab 1 not in Ml compll-
ance with eny defect notice or modi-
fication order issued for that system by
the FDA, unless that Administratior
has advised the FAA that the defect or
failure to comply does not creste a sig-
nificant risk or injury, including ge-
netic injury, 3o any peraon,

{&} Mo certificate holder may unse an
X-ray Bystem Lo inspect ¢arry-on or
chocked artisles unless a aign iz posted
in a conspicucys place at the scresning
station and on the X-ray system which
notifies passengers that sach jtems are
being inspected hy an X-ray and ad-
vises them be remove all X.-ray, scl-
enitifle, and high-speed fHlm from carry-
on and checkad articles hefore Inspes-
tion, This asign shall also mdvise pas-
sengers thalt they may request that an
ingpection s made of their photo-
graphic equipment and Hlm packages
without exposure Lo an X-ray system.
If the R-ray systenm aXposes any Carry-
on or checked articles to more than 1
millircentgen during the inspecilon,
the certificate holder shall post a sign
which advises passengers Lo remove
film of all kinds from their articles be-
fore inspection. If reguested by pas-
sengers, thelr photographic sguipment
gnd fllm packages shall be inspected
without exposure o an F-ray system.

(fy Euaeh certificate holder shall
maintain at least one ¢opy of the re-
suits of the most recent radistion sur-
vay conductsd under paragrapn (b)) or
{e) of this seciion and shall make it
available for inspediion upon requaest
ky the Administrater at each of the
following locasions:

(1) The certificate holder’s prineipal
baginess office; and

335


http:certifica.te

§108.18

{23 The place where the X-ray system
is io operation.

{#) The American Bocolety for Testing
angd MWaterials Standard Frea-82, “De-
gign and Use of Jonizing Radiation
Egulpment for the Detection of items
Probibited in Controlled  Acqcess
Areas.” described in this section is in-
corporafed by referemce herein and
made g part hereof pursuant €0 5 U.8.C,
5h2(m) 13 All persons affecied by these
amendments may obtain copiss of the
gtandard from the American Soclety
for testing and Materlals, 1818 Race
Street, Philadeiphia, PA 10103, In addi-
tion, a copy of the standard may be ex-
amined st the FAA Rules Dockes,
Docket No, #4115, 800 Independencs Av-
enue, 8W., Washington, D, weekdays,
excopt Federal holidays, between %80
a&am.and b p.m.

{h) Kach certifieate holder shall com-
ply with X-ray operator duty time iim-
itations specified in itz security pro-
grarm.

[Doc. No. 3108, 46 FR 3786, Jan. 15. 1881, as
amsnded by Amds 108-1, 80 FR 2888, June
20, 1985, Amdt, 108-10, 56 FR 41425, Aaog. 20,
1991 Amat, 10811, 56 FR 43373, Sopt. 24, 1881}

$108.18 Security Directives and Infor-
muaiion Civculars,

(a) Hach ceriificate holder reguired
$0 have az approved security program
fur passenger operstions shall comply
with each Security Direotive issued (0
the ceriificate holder hy the Direckor
of Civii Aviation Securily, or by any
person e whom the Director has dele-
gated the authority to issue Security
DHrectives, within the time presoribed
in the Security Directive for compli-
ance,

{p) Fach gertificate holder who re-
eceiven g Becurity Dirsctive shall—

(1) Not later than 24 hours after de-
livery by the FAA or within the time
prescribed in the Becurity Directive,
scknowledge recelpt of the Security
Diractive;

(2) Not later ¥han 72 houts afber de-
livery by the FAA or within the time
prescribed in the Secority Directive,
gpecify the method by which the cer-
tificate holder has implemented the
measures in the Security Direoctive,
and

{3) Ensure that informatlon regard-
ing the Securlty Directive and meas-

14 CFR Ch. | {1=-1-01 Edition)

uren implsmented in response {0 the
Becurity Directive are distributed to
specified personnel as prescribed in the
Security Directive and to other per-
sonnsl with an operational nsed to
know,

t¢c) In the event that the certificate
hoider is unable to Implement the
meagures contained in the Secyrity Di-
rective, the cergificate holder shall
submit proposed alternative reasures,
and the basisg for submitting the alter-
native measures, to the Director of
Civil Aviation Security for approval
The certificate holder shall subrmis pro~
posed alternative measures within tha
time prescribed in the Security Direc-
tive. The certificads hoider shail imple-
ment zny alternative msssures ap-
proved by the Director of {livil Avia-
tion Security.

{d) Eack eertificate hoider wha re-
celvea a Mecurity Diregtive or Informa-
sion Cireular and each parson who yo
oeives information {rom a Security Di-
rective or Information Circular shali—

{1y Restriot the availabllity of the Be-
curity Directive or Informatipn Clr-
cular and information contained in the
Becurity Directive or the Information
Circular to those persons with an oper-
ationai need to kXnow, and

(2% Refupe to release the Security Di-
rective or Informeation Circalar and in-
formasion regarpding the Security Di-
roctive or Information Circuisr to per-
song other than those with an oper-
aslonal need tu Enow without the prier
written consent of the Director of Civil
Aviation Becurity.

(Approved by the Offlce of Maaagement and
Budgst under control number 212004098

{Doo. No, 25653, 54 FR 20984, July 18, 188¢)
£108,19 Security threats and proce-

dares,

iay Upon recelpt of a speciific and
credible threat to the seeurisy of &
flight, the certificate holder shall—

(1) Immediately nosify the ground
and in-iflight securlty coordinators of
the threat, any evalustion thereof, and
any countermeasures 1o be applled; and

{2} Ensure that the in-THight secority
coordinator notifies the flight and
oabin crewmembers of the threat, any
evaluation thersof, and any counter-
measures o be applied.
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(b} Upon recelpt of a bomb threat
apaingt a specific alrplane, each certifi-
cate holder shall attempt to determine
whether or not any explosive or incen-
diary iz sboard the alrplane involved
by dolug the following:

(1} Conduciing a security inspsction
¢n the ground before the naxd Oight or,
if the airplane is in Jight, fromedigtely
after 18 pext landiang.

{2y If the airplane iz being ocperated
on the ground. advising the pilet in
gommand to Immediately submit the
airplane for a security inapection,

{3) If the airplane ig in {light, imme-
diately advising the pilot In command
of all pertinent information available
B0 that necessary emergsncy action
¢an be taken,

(¢} Irnrnediately upon receiving infor-
mation that an act or suspected act of
air piracy has been committed, the cer-
tifieate holder shall notify the Admin-
igtrator. If the airplane is in alrapace
under other than United Biates jurig
diotion, the certifichte holder sbhall
also notify the appropriate authoritiss
of the State in whose territory the air-
plane is located and, if the alrplane is
in fiight, the appropriate authorities of
the State in whose territory the adr-
plane is to land. Notification of the ap-
propriate air fraffic controlling anthor-
ity I8 sufficient action to meet this ro-
guirement.

(Des. No, 108, 46 FR 3736, Jan, 14, 1981, as
amended by Amdi. 108-4, 51 FR 1382, Jan. 10,
1986; Amndt.108-8, 56 FR 27865, June 17, 1841}

SI0B.20 Use of explosives detsction
systems,

When the Administrator shall reguire
by amendmiont under §108.25, each cer-
tificate holder required to conduct
goeresning under s security program
shall use an explogive detection system
that has been approved by the Admin-
istrator to screen checked baggage on
mternational flighis in  accordance
with the certificate holder’s security
DProORTalr.

[Doo. Mo, 25058, 5 PR 3846, Sept. 5, 1889]

§108.21 Carriage of passengers under
the control of armed law enforce-
ment escorts.

(a) Except as provided In paragraph

(&) of this section, no certificate holder

required to conduct screening under

§5108.21

geclrity program MAY Carry & Pas-
gonger in the custody of gn armed law
enforcement escort abpard an alrplane
for which acreening 1s required ardless—

(1) The armed law enforcement sscort
is an official or emplovee of the United
States, of o Blabte or political subdivi-
sion of a Btate, or 4 municipality who
is required by appropriate suthority to
maintain custody and control over an
individual aboard an alrplane;

(2} The certificate holder is notified
by the responsible government entity
at least 1 hour, or in case of emergency
as s00n as posaible, before departure—

(1) Of the tdentity of the passenger to
be carried and the fHght on which 6 1a
praposed to carry (he passenyer; and

(i1} Whather or not the passenger la
considered to be iIn & maximum risk
Category;

(%) If the passengsr is considered to
be in a maximuin risk category, that
the passenger is under the control of at
least two armed law enforcement es-
corts and no other passengers are
under the control of those two law en-
forcement escorts;

(49) No more than one passenger who
the certificate holder has been notified
is in & Maximum rigk casegory 18 car-
ried on the airplane;

(53 If the passenger is nof considered
to be In & maximum risk category, the
passenger is upder the control of at
leant one armed law eaforcement as-
port, and no more than two of thess
persoRl Are carried under the control of
any one law snforcement epcork;

{5y The certificate holder is assured,
prior to departure, by each law enforce-
mernt escort that—

(i) The officer 13 equippad with ade-
guate restraining devices to be used in
the eveni restraint of any passenger
under the control of the ascort becomes
necessaTy, and

i1} Bach passenger under the control
o{ the escori has been searched and
doss not have on of aboub hls or her
persdpn OF property anything thet can
be used a8 g deadly or AANGErous wWeap-
an;

() Each passenger under the control
of a law enforcement escort lg—

(i} Boarded hbefore any other pas-
senwers when boarding at the alrport
where the flight originates and
deplaned at the destination after all
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cther deplaning
deplansd;

(ii} Seated 1o the rear-most passenger
seat when boarding at $he airport
where the flight oeriginates; and

(iii) Seated in a ssal that i nelther
Iocated in any lounge area nor located
noxt to or directly acrosa from any
exit: and

(#} A Jaw enforcement escors having
control of a passenger is ssated be-
tween the passenger and any &isle.

(1) No certificate holder nperating an
airplane under paragraph {a) of this
section may—

(3} Serve fuod, beverage, or provide
metal eating utensiis $o a passenger
undser the control of a law enforcement
encort while aboard the airplans unless
authorized to do 20 by the law enforce-
menpt escort.

(2} Borve a law snforcement escort or
the passenper under tiis control of the
escors any alcoholic beverages while
aboard the airplane.

(¢c) Hach law enforcement sscort car-
ried under the provisions of paragraph
{a) of this geciion shall, at all times,
KOCOMPANnyY the passenger under the
control of the escort and keep the pas-
senger under surveliiance while aboard
the airplane,

(d) No law enforcement escord ¢arried
under paragraph () of this ssciion or
any passenger under the control of the
sacort may drink alcoholic heverages
while aboard the airpianc.

{¢: Thiy section does not apdly to the
carriage of passengers under voluntary
protective sacort.

§108.23 Training.

{a} No certificats holder may use any
person as a Becurity Coordinator un-
less, within the preceding 12 calendar
months, that person has satisfactorily
completad the security training as
specified in the certificate holder’s ap-
proved security program,

(b) No certificats holder may use any
person as a crewmember on any domes.
tic or international {light unless with-
in the preceding i2 calendar months or
witkin the time period speeified in an
Advanced Qualification Frogram ap-
proved under SFAR 68 thal person has
satisfactorily completed the security
trafning required by §121.41MbX3Xv} or
£135.331(b)(3Xvy of this chapter and as

pasgengers  have

14 CFR Ch, | (1~1-01 Edition)

gpecified In the certificate holder's ap-
proved security program. With respect
50 training conducted umder §121.417 or
§135.331, whenever s crewmember who
is reguired o take recurrent training
completes $he training in the calendar
month before or the celendar month
sfter the calendar month in which that
training is required, he is conaldered to
have completed the training in the cal-
andar month in whick it was required.

[Doc. No. 24718, 50 FR 28803, July 16, 1985, as
amended by Amdt. 108-8, 55 PR 40275, Oct. %,
1980]

£108.25 Approval of security programs
and amendments.

(a) Unless otherwlse authorized by
the Administrator, each certificate
nelder reguirsed to have a security pro-
gram for z pasdenger operation shall
submit its proposed securlty program
¢ the Administrator for approval at
Ieest 80 days before {he date of the in-
tended passenger operationa. Withip 30
daya after receiving the program, the
Adminiastratoer sither approves the pro-
gram or notifiss the certificaie holder
$o modify $he program 50 comply with
the applicable reguirements of this
part. The certificate haldsr may peti-
tion the Administrater %o reconsider
the notice to modify within 30 days
after receliving the notice, and, except
in the case of an emergency regalring
immediate action in ths interest of
gafety, the [ling of the petition stays
the notice pending a decision by the
Administrator.

(I The Administrator may amend an
approved gscurity program if it is de-
termined that safety and the public in-
tarest require the smendment, ag fsl-
Torwrn:

{1} The Administrafor notifies the
cerfificate holder, in writing, of the
proposed gmendment, fixing a period of
not less than 30 days within whick it
may submis  written information,
visws, and arguments on the amend-
mant.

{2) After consldering all relevant ma-
terial, the Adminiatrator notifies the
pertificate holder of any amendment
adopted or rescinde the noblce. The
smendment becomes effective not leaa
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than 30 days after the certificate hold-
er receives the notice, unless the ger-
tiflcate holder petifions the Adminis-
trator t¢ reconslder the amendment, in
which case the effective date is stayed
by the Administrator.

(8} If the Administrator finds that
there 1s &1 smergency requiring imme-
diate action with respect to safety in
air trangportation or in air commerce
that makesn the procedure in thia pars-
graph impracticable or contrary to the
publle interest, the Administrator may
issue an amendment, effective without
stay. on the dats the certificate holder
receives notice of it. In such a case, the
Administrator incorporates the find-
ings, and a brief statement of the rea-
sons for it, in the notice of the amend-
ment 0 be adopbed.

(e} A certificate holder may submit a
requast to the Administrator {o amend
ite program. The spplication must be
{iled with the Administrator at least 30
days before the date it proposes for the
amendment to becotmne effective, unless
& shorter period is allowed by the Ad-
ministrator, Within 15 days after re-
celving s proposad amendment, the Ad-
mindstrator elther approves or denies
the reguest. Within 30 days after re-
celving from the Administrator a no-
tice of refusal to approve the applica-
tlun for amendment, the applicant may
petitlon the Administrator Lo recon-
sider the refusal Lo amend,

$108,27 Evidence of compliance.

On request of the Adminlstrator,
each certificate holder shall provide
evidence of compilance with {his part
and its approved securiby program.

[Doo, No. 24719, 50 FR 28884, July 18, 1985 S0
FR 35535, Aug. 50, 1985, 51 FR 44875, Dec. 12,
19863

§108.29 Standards for security over.
sight.

{a} BEach certificate holder shall en-
sure that:

{1) Bach person performing a Becu-
rity-related funection for the certificate
holder has knowiedee of the provisions
of this part 108, applicable Security Di-
rectives and Information Circulars pro-
muigated porsuant to £168.18, and the
certificate holder’s sscority program
t0 the extent that the performance of
the function imposas g need {0 know.

§108.3)

(2) Dxally, & Ground Security Coordi-
nator at each alrport:

1) Reviews all security-related fync-
tong for effsctiveness and compliance
with this part, the certiftcate holder’s
apeurlty program, and applicable Secu-
rity Directives; and

(1) Trmunesdintely initintes corrective
action for ench instance of noncempli-
sace wlth thiz part, the certificate
holder's saacurity program, and applice-
ble Becurity Direciives.

(3 The requirements prescoribed in
paragraph (a} of this section apoly to
all  gecurity-related funcbiones par-
formed for the certificate holder
whether by a diract employee or a con-
tractor employee.

{Doc. No. 36522, 56 FR 41425, Aug. 20, 198]]

§108.31 Employment standards for
sereening personnel.

(ay No cartificate holder shall use any
person to perform any soreening fung-
tion, unless that perscn has:

{1 A high school diploms, a General
Equivalency Diplomsa, or a combing-
$ion of education and oxperience which
the certificate holder has determined
to have equipped the person to perform
the dutiss of the position;

(2} Bagic aptitudes and phyaical ahili-
ties including color percepiion, visual
and aural asuity, physical coordina-
slon, and motor skills to the followlng
standards:

(i} Screeners operating X-ray equip-
ment muat be able to distinguish on
the X.-ray monitor the appropriate im-
aging atandard specified in the certifi-
2ale¢ holder's sscurity programn. Wher-
ever the X-ray system diaplays colors,
the operator must be able to perceive
each color;

{ii) Bcreensrs operating any scroen-
ing equipment must be able to distin-
guish eack color displayed on svery
typo of screening equipment and ex-
plain what esch color signifies;

¢i{iy Screoeners must be able to hear
and respend o the spoken voice and to
andible alarms generated by screening
sguipment in an active checkpolint en-
vironment;

{iv) Screeners performing physical
searches or other related operations
must be able to cfficiently and thor-
cughly manipulate and handle sach
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baggage, containers, and other objects
subject to security procesafrg: and

(v) Screenery who perform pat-downs
or hand-heid metal detector searchss of
pergons muss have sufficient dexterity
and capability to conduct those proce-
dures on all parts of the persons’ bod-
igs.

3) The ability to read, speak, and
write English wall enough to;

{1} Carry out written and oral in-
structions regardlng the proper per-
formance of screening duties;

{ii) Read English language identifica-
tion media, credentials, alrline tickets,
and labels on Items normally engoun-
terad in the screening process;

{iii) Provide direction to and under-
stand and answer (uestions from
English-gpesking peorsons undergoing
screening: and

(iv) Write incident reports and stats-
ments and log entries intc sscarity
records in the English language.

{4} Batisfactorily completed all ini-
tial, recarrent, and appropriate special-
ized training reguirsd by the certifi-
cate holder’s security program.

{b)} Notwithstanding the provisions of
paragraph (834} of this section, the car-
tificate holder may uss z person during
the on-the-job portion of training to
perform security functions provided
that the person is clossly supervised
and does not make independent judg-
ments as to whather pepsons or prop-
erty may enter a sterile arsa opr air-
craft without further inspsction.

i¢) No certificate holder ahall use 2
person to perform a soreening function
after that person has falled an oper-
ational test related to that fanction
untll that person has successfully com-
pleted the remedial training specified
in the certificate holder's sacurity pro-
Bram.

{d) Bach cartificate holder shall en-
surs that a Greund Bzcurity Coordi-
nator condacts and documents an an-
nual evaluation of each person assigned
screening duties and mey contings
that person’s employment in a sirsen-
ing capacity only upon the determina-
tion by that Ground SBecurity Coordi-
nator that the person:

{1} Has not suffered a significant ¢im-
inution of any physical ability required
to perform = screening fungtion singe
the last evaluation of those abilities;

14 CFR Ch. 1 (1=1-01 Edition)

(2} Has & satisfactory record of per-
formance and attention {0 duty; and

(3) Demonstrates the current knowl-
edge and skillzs necesssary 1o cour-
tecasly, vigllantly, and effectively par-
form screening fMnetions.

{e} Paragraphs (a) through {d) of this
section do not apply o those screening
functions conducted outside the United
States over which the certificate hoid-
er does not have operational controel.

{f} At locmtions outaids the United
Statos where the certificate hoider has
operational control over a screening
function, the certificate holder may
use screeners who do not meet the re-
gquiremnents of paragraph {(a)3) of this
section, provided that at least one rep-
resentative of the certificats holder
who has the ability to funcslonally
read and speak Fnglish is presant while
the certificate holder’s passengers are
wndergoing security processing.

[Dec. No. 26522, 36 TR 41425, Aug. 20, 1591]

§108,33 Employment history,
verification and criminal history
regords checks.

fay Scope. The following Dersons are
within the scope of this aection)

¢1} BEach employee or contractor sm-
ployee covered under a certification
made to an airport operator, pursuant
%0 §187.31(n) of this chapter, made on or
sfter Noyember 23, 1998,

{2) Each individual issued air carrier
identification media that one or more
airports accepts as alrport approved
mediia for unescorted access within a
agcurity identification display area
(BIDAY as described in §i07.25 of this
chaptar.

{3y Bach individual assigned, after
November 23, 1898, to perform the {ol-
lowing fanctlons:

{1y Scresn DpaSsengers or property
that will bs carried in & eabin of an ale-
craft of an air carrier required to
seresn passengers ander this part,

{413 Berve as an lmmediate supervisor
(Checkpoint security sapervisor (€8S,
ar the next sapervisory level (shift or
sive supervisor) to those iadividuxls
described in parapraph (a)8)i) of this
geotion.

thy Emplopment history insestigations
reguired, Bach alr carrier must ensure
that, for each individual described In
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parggraph (a) of this section, the fol-
lowing reguirements are met:

(1} The indlvidual has satisfnctorily
undergona Part ! of an employment
history investigation. Part 1 oonsists
of a raview of the previous 10 years of
employment history and verifizations
of the 5 employment years preceding
the daie the employment history inves-
tigation is initlated as provided in
paragraph (o) of this segtion; and

(2) If required by paragraph ied5) of
this sectlon, the individual hsas satis-
fied Part 2 of the employment history
investigation, Part 2 is the process to
determine if the individual has a crimi-
nal ragord. To satisfy Part 2 of the in-
vestigation the eriminal records check
must net disgloge that the individual
has been convicied or found net gailty
by reason of insanity, in any jurisdie-
tion, during the 18 vears ending on the
date of such investigation, of any of
the crimes Hsted below:

(1) Forgery of certificates, faise
marking of aircraft, and other aircraft
reglatration violatlon, 49 U.8.C. 48306;

(11} Interference with air navigation,
49 17.8.¢, 46308;

{iiiy Improper ¢&ransportation of &
hazsrdous materiai, 49 U.B8.C. 46312;

(iv} Aircraft piracy, 48 U.8.C, 46502;

(vy Interference with flightcrew
members or flight atiendants, 48 U.3.C.
46504:

(vi) Commission of certaln corimss
aboard aircraft in flight, 49 U.B.L.
48506;

(v} Carrying & weapsn or explosive
aboard sireraft, 49 U.8.C. 46505;

(viily Convewing false informasation
and threats, 4% 17.8.C. 46507,

(ix) Aircraft piracy outside the spe-
cial aireraft jurisdiction of the United
States, 40 U.B.C. 46502(b),

(%) Lighting violatlons invelving
transporting contrelled substances, 4%
U.B.C, 48315,

{xi} Unlawful entry intc an aircraft
or alrport srea that serves air carriers
or foreign alr carriers conirary (o es-
tablished secority requiremsnts, 49
U.5.€. 48314;

(x1f) Pestruction of an alrcraft or adr-
craft facility, 18 U.8.C, 32,

(%81} Murder;

(xivy Assault with intent o murder:

(xv} Esplonage,;

(xvl) Sedition:

§108.33

(xvil) Kidnapping or hostage taking:

{Xviil) Tyeason;

(#ix} Hape or agsravated
Bhuse;

{(xx) Unlawful possession, use, sale,
distribution, or manufacture of an ex-
pivgive or weapon,

{xx1) Extortion;

{xxii) Armed robbery:

{xxiiiy DHstributicn oI, or intent to
distribute, & controlled substance;

{xxiv) Felony arson; gr

{xxv) Conspiracy or attempt to com-
mit any of the aforementioned criml-
nal acta,

{o} Mvestigative steps. Part | of the
employment hilstory investigations
st be gorpleted on sll persons de-
scribed in paragraph (&) of this section.
If required by paragraph (05 of this
section, Part 2 of the employment his-
tory investigation must also be com-
piated on all psrsons listed in para-
graph (a) of this sechion.

¢1y The individual must provide the
follewing informatick on an applics-
tion:

(i) The individual's full name, inclod-
ing any alisses or nicknames;

(it} The daies, names, phone nam-
bars, and addresses of previous employ-
erg, with expianaticns for any gaps in
empioyment of more than 12 consson-
tive months, during the previous I0-
year period;

(11i) Any sonvictions during the pre-
vious 10-yesr period of the crimes lst-
ed in paragraph (b¥2: of this section.

{23y The alr carrisr must include on
the application form a notification
that the individual will be subject to
an  employment history verification
and possibly a oriminal records check.

{3) The sir carrier must verify the
identity of ¢he individual through the
presentation of two forms of idenzifica-
tion, ong of which must bear the indi-
vidual's photograph.

{4) The air carrier must verify the in-
formation on the most recent § vears of
employment history reguirsd under
paragraph (cxiiil) of this section. In-
formsation must be verified in writing,
by documentatlon, by Sslephone, or in
persoin.

(&3 If one or more of the conditions
(triggersr lsted in  §108.33cxbH) (B

sexusl
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through {v) exias, the employment his.
tory investigation muat nos be consid-
ered compliete anless Part Z is accom-
plished. Only the air carrier may inié-
tiate Part 2, Part 2 conslsts of a com-
parison of the individual's fingerprints
against the fingerprint files of known
sriminais malintained by the Tederal
Burean of Investigation (FBI). 'The
comparizon of the individual's {inger-
printsa must be proceassed through the
FAA. The air carrler may request a
check of the individual's fingerprint-
based criminal record only if one or
mora 0f the following conditions exist:

(i) The individual does not satisfac-
torily account for a peried of unem-
plogment of 12 consecative months or
more during the previpus 16-year pe-
riod,

{1 The individusl is unable to sup-
port: statements made on the applica-
tion form.

{111y Thers are significant inconsist-
encies in the information provided on
the application.

vy Information bscomes available to
the adr carrier during the lnvestigation
Indicating a possible conviction for one
of the orimes Hsted in paragraph (Bx2)
of this section,

) Individual notification. Prior to
corpunsncing  the  criminal  records
check, the alr carrier must notify the
affected individuals and identify a
point of contact for follow-up, An indl-
vidual who chooses not to submit fin-
gerprints may not be granted
unescorted access privilege and may
not be allowed t¢ hold scresper or
screener supervisory positions.

(&) Fingerprint processing. If & finger-
print comparison s necessary under
paragraph ()5} of this seciion o com-
plete the empioyment history inves-
tigation the alr carrisr mmst coliect
and process fiegerprings in the fol-
Iowing mannsr:

{1} One seb of lagibls and <lassifianble
fingerprints must be regordsd on fin-
gerprint carda approved by the FBY and
distribused by the FAA for this pur-
page,

{2) The fSngerprints must be obtained
from the individusl andsr direct obser
vasion by she air carrier or & law en-
forcement officer. Individuals submit.
ting their fingerprints must not teke
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possegsion of their fingerprint card
after they have been fingerprinted.

3) The identify of the individual
must be verlffed at the time finger-
printg are obtained. The individaal
must present two forma of identifica-
tion. one of which must bear the indi-
vidual’s photograph.

(4) The fingerprint card must be for-
warded to FAA at the location speoci-
fled by the Administrator.

(8) Feea for the procesming of the
criminal records checks are dus upon
application. Alr carriers must sabmit
payment through <corporale coheck,
cashier’'s check, or money order mads
payable 36 CIL8. FAA,” At the des-
ignated rats for each fingerprint card,
Combined paymant for multiple appll
cations i accepbabls. The designated
rate for processing She f{ingerprint
cards is avallable from the local FAA
security office,

{Fy Deferminafion of arrest slatus, In
conducting the crimins] record checks
reguired by this section, the alr carrier
must not eonsider the smpioyment his-
tory investigation complete unless b
investigates arres; information for the
crimes listed 1n paragraph ({2 of this
seciion for whkichk no dlsposition has
been recorded and mekes a determina-
tion that the arrest did not result 1n a
disqualifving conviction.

(g} Availability and correction of FHI
records and notification of disqualifica-
tion. (1) At the time Part 2 is initiated
and the fingerprints are collected, the
air carrier must notify the individual
that a copy of the criminal record re-
ceived from the FBI will be made avail-
able to the individual If requested in
writing. When regueated in writing, the
alr carrier must maXe avallable to the
individeal & ocopy of any oriminsl
record received from the FRL

{2y Prior to making & final decizion
to deny authorizaiion to an individual
described in paragraph (&) of Bhis sec-
tion, the air carrier must advise the in-
gividusal that the FBI criminsl record
discloses information that would dis.
guslify hinvher from positions coversd
under thias rule ard provide him/ber
with a copy of their FBI record if re-
guested,

{3) The air carrler must neslfy an in-
dividual that a final declsion has been
made 0 forward or not forward 2 letter
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of certification for uvnescorted access
to the alrport operator, or to grant or
deny the individua) suthority to per-
form screening functions liste! under
paragraph (a3 of this section.

th) Corrective actlon by the individual,
The individual may contact the local
jurisdiction responsiple {or the infor-
mation and the FBI $o compiete or cor-
rect the information contained in hig/
her record before the sir carrier malkes
any decision ¢ withhold hisher name
from a certification, or not prant au-
thorization Lo perform screening func-
tions sabject to the following condi-
tions:

(13 Within 30 days after being advised
that the criminal record received from
the FBI discloses disqualifying infor-
matlon, the indlvidual muost notily the
air carrier, in writing, of his/her intent
to correct any information believed to
be inaccurate.

(2} Upon notification by an individual
that the record has been gorrected, the
alr ¢arrisr must obtaln a copy of the
revised FBIL record prior to making a
final detormination,

£33 I no notificasion is received with-
in 30 days, the air carrier may make a
final desermlnation.

{iy Limify on disseminagfion of resulis.
Criminal record information provided
by the FBI must be usad solely for the
purposes of this section, and no porson
may dizgseminate the results of 4 erimi-~
nal record check to anyone othsr than:

{13 The individusl 30 whom the record
pertaing or that individual's anthorized
representative;

{2) Air carrier oificials with 2 need to
know; and

(3) Others designated by the Adminis-
frabor,

{1 Employment staius while cwatiing
crimgna! record checks. Individuals who
have sebmitted thelr fingerprints and
are awsiting FBI resunlts may perform
work detsils under the following condi-
tions:

(1) Thore seeking unescortsd access
o the SIDA must be escorted by some-
one who has unescorted SIDA sccess
privileges,

{2y Those appiicante seeking posi-
tions covered under paragraphs (a)3)
and {834} of this section, may not exer-
cise any independent judegments re-
garding those functions.

§108.33

{k) Recordieeping. {13 The air carrier
must phyeleally mainstadn and control
Part 1 smployment history invesbiga-
ton fils until 180 days after the termi-
nation of the individual’s aushority for
unescorted access or termination from
positlons coversd under paragraph
{#302) of this section. Part 1 of the em-
pioyment history investigation, com-
pieted on screening personnel must be
maintained at the airport where they
perform screening fancsiozns. Part 1 of
the employment history investigation
file must conaist of the following:

1) The applisation;

¢1i) The empleyment verification in-
formation obtalned by the employer;

{iii} the names of those from whom
the employment verification informa-
tion waa obtained;

{iv)y The date and the mesthod of how
the contact was made; and

(v) Any otksr information as regunirsd
by the Administrator.

{2} The air carrier must physically
maintaln, control and when appro-
priate deatroy Part 2, the criminal
record file, for each individuel for
whom a f{ingerprint compariscn has
been made. Part 2 must be maintained
for 180 days after the termination of
the individual's agthority for
unsscorted access or after the indi-
vidual ceases 0 perforin soreening
fanctions. Only direct szir carrier em-
plovees may carry out Part & respon-
sibilities. Part 2 most consist of the
following:

{1} The resnits of the record check; or

{il) Certification from the air carrisr
that tho check was ¢ompleted and id
not uncover o disqualifying conviction.

(1) The files requirsd by this para-
graph must be maintained in a manner
that is atcepiable to the Adminisirator
and in a manner that protacts the con-
fidentiality of the individual.

(1} Continuing respengibilities. (1) Any
individnal authorized to havo
unsscorted  access privilege to the
SIDA or who performs fenctions cov-
ered under paragraph (aX3}; of thig sec-
tion, who i sabsequently convicted of
any of the crimes listed in paragraph
(b2 of this section must, within 24
hours, report the convistion to the air
carrier and surrender the BIDA access
medinm or any employvment related
identifeasion medivm to the issver.
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(4} If information becomes avallable
to the air carrier indicating that an in-
dividual has a possible convictlon for
one of the disgualifying crimes in para-
graph (b)2) of this section, the air car-
rier musat determines the status of the
convickion and, if the conviction is
confirmed:

(i} Immediately revoke access an-
thorization for unescorfed actess to
the 8IDA; or

(i1) Immediately remove ths indi-
vidual from soreening functions cov-
ered under paragraph (a)(3) of this sec-
tion.

(my Aly carrier responsibility. The air
carrier must;

(1) Deslgnate an Individusl{a), In the
gsecurity program, o be responsible for
malntaining and controlling the em-
ployment  histery  investigation for
those whom the air carrler has made a
certification to an alirport operator
under £187.34(n)1) of this chapter and
for destroving the criminal record files
when their rmaintenance iz no longer
required by paragraph (B)2) of this sec-
thon.

(2} Designate individual(s), in the ae-
curtty program, %0 meintain and con-
trol Pard 1 of the employment history
investigations of screeners whose flles
must bes maintained at the lccation or
station where the acreeper iz per-
forming his or her dutles.

(33 Designate individual(s), 1a the sa-
curity program, to servs as the conbacs
to recelve notification fram an indi-
vidua! applying for either unsscorted
acoesa or those seeking 0 perform
screening functions of his or hey intent
to sesk correction of his or her crimi-
nal record with the FRIL

{4y Designate an individuali{s: in the
security program, so maintain and con-
0l Part 2 of the employment higtory
investigation flle for al! employees,
contractors, or others who andergo a
fingerprint somparison at fhe regquest
of the air carrier.

{8 Audit the employment history in-
vastigations performed in accordance
with thils section. *The aundit process
must be set forth in the air carrlor ap-
proved secuarity prograrm.

[Doc. Ho. 28859, 61 FR 51220, Sept. 24, 1998; 63
PR 60448, Nov, ¥, 1998
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PART 109—INDIRECT AIR CARRIER
SECURITY

Sec.

1093 Applicabliity.

1093 SBecority program.

1085 Approval of sgecurlty programs and
amendrants,

AUTHORTTY: 48 U.B.C. i06(g), %103, 406113,
40139, HTOI-44702, 44705, 4450149905, 44807,
1314014, 44982, 9493544536, 48105,

§109.1  Applceability.

(a) This part prescribes aviation se-
curity rales governing each air garrier,
ircinding each alr {reight forwarder
and each cooperative shippers’ associa-
tion, ongaged Indirectly im air trans-
portation of property;

{b} For the purposes of this pars,
property reans any packages ¢argo.

[Doc. No. 18848, 34 FR 12348, Dec. 13, 1979]

§10838 BSecurity program.

(&) Each indirecs air carrier shall
adopt and carry out a security program
that—

(1) I= designed to prevent or deter the
unanthorized introductior of any ax-
plogive or ipcendlary (evice Into any
package cargo intended for carriags by
&ir,

(% Is in writing snd signed Ly ihe
oarrisr or any person delegated author-
ity in this master,;

(3) Includes a systern of security safe~
guards acceptable to the Adminie.
srator; and

{4y Hae been approved by the Admin-
istrator,

by BEach indirect sir ocarrier shail
maintain at least one complete copy of
its security program at {ts principal
huginess office, and a compiete Copy or
the pertinent portions of ifs security
program or appropriate implementing
ingtraetions st each office where pack-
age cargd is accephed, sad shall make
thosze documents avallable for inspec-
tion upon request of any Civil Aviation
Becurity Special Agent,

{¢) Bach indirect air carrier shalle

(1) Restrict the distribution. disclo-
sure, and vaiiabllity of sensitive secn-
rity information, as defined In part 181
of this chapter, to persons with a need-
to-Xnow; and

{21 Refer requests for sonaitive sscu-
rity infermation by other persons to
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