
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

--------------------------------------------------------------------- )( 

IN RE SEPTEMBER II LITIGATION 

MARY BAVIS, Individually and as Personal 
Representative of the Estate of Mark Bavis, deceased, 

Plaintiff, 

-against-

UAL CORPORATION et aI., 

Defendants. 
--------------------------------------------------------------------- )( 

ALVIN K. HELLERSTEIN, U.S.D.I.: 

This case is the last remaining wTongful-death action of the 95 originally filed. 

Trial is tc begin November 7, 2011. The parties seek rulings on certain basic issues: (i) whether 

federal law preempts state law on the standard of care applicable to Defendants' conduet; (ii) 

whether, if federal law is preemptive, what is the standard regulating defendants' conduct, and 

what should be the order and burdens of proof; and (iii) what categories of damages Plaintiff 

may recover. In this Order and Opinion, I address the first two questions; the issue ofdamages 

will be addressed in a later Order and Opinion. 

I. Introductory Facts 

On the morning of September 11,2001, five terrorists-Arwan al Shehhi, Fayez 

Banihammad, Ahmed al Ghamdi, Hamza al Ghamdi, and Mohand al Shehri-boarded United 

Airlines Flight 175, scheduled to depart from Boston's Logan International Airport and destined 

for Los Angeles. They passed through a security checkpoint controlled by United Airlines and 

managed by its seeurity contractor, Huntleigh USA Corporation. The flight left the gate at 

7:58am. departed from Logan Airport at 8:14am, and reached a cruising altitude of31,000 feet 
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by 8:33am. At some time between 8:42am and 8:46am, the five terrorists began their attack, 

using stabbing weapons, mace, and a bomb threat to kill members ofthe flight crew and to 

control the passengers. By 8:58am, it is believed, the hijackers had taken control of the airplane 

and diverted it toward New York City. At 9:03am, United Airlines Flight 175 struck Tower 2 of 

the World Trade Center. The impact caused the immediate deaths of all on board.' 

Two weeks after the events of September II, Congress passed the Air 

Transportation Safety and System Stabilization Act ("ATSSSA"), 49 U.S.c. § 40101 et seg., to 

provide (among other objectives) a cause of action for "damages arising out of the hijacking and 

subsequent crashes" of the airlines seized by terrorists that fateful day, A TSSSA § 408(b)( I), and 

to provide exclusive jurisdiction in the United States District Court for the Southern District of 

New York for all cases arising from the terrorist-related aircraft crashes of September 11,200I, 

id. § 408(b)(3); see generally In re Sept. II Litig., 600 F. Supp. 2d 549 (S.D.N.Y. 2009). 

In this case, the Plaintiff, Mary Bavis, suing on her own behalf and as the 

representative of the estate ofher son, Mark Bavis, alleges that Defendants United Airlines and 

Huntleigh USA Corporation were negligent in allowing terrorists to board Flight 175 and then, 

using weapons, to take it over and crash it, thereby causing the death of Mark Bavis, her son. 

Defendants acknowledge that the events of September 11,2001, were tragic, but deny that they 

were negligent. 

II. The Governing Law 

Under ATSSSA, "[t]here shall exist a Federal cause of action for damages arising 

out of the hijacking and subsequent crashes of ... United flight[] 175, on September II, 2001." 

Id. § 408(b)(J). The Court is to apply "the law ... including choice ofJaw principles, of the 

, This account is taken from The 9/11 Commission Report: Hnal Report of the National Commission on Terrorist 
Attacks Upon the United States (Official Government Ed. 2004). 
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State in which the crash occurred unless such law is inconsistent with or preempted by Federal 

law." A TSSSA § 408(b )(2). Under New York law, as a general matter, the elements of a 

wrongful-death action are "( I) the death of a human being born alive; (2) a wrongful act, neglect 

or default of the defendant by which the decedent's death was caused, provided the defendant 

would have been liable to the deceased had death not ensued; (3) the survival of distributees who 

suffered pecuniary loss by reason of the death ofdecedent; and (4) the appointment of a personal 

representative of the decedent." Chong v. New York City Transit Auth., 441 N.Y.S.2d 24, 25-26 

(N.Y. Second App. Div. 1981). A key issue in this case, and the focus of this Order and 

Opinion, is the second element, whether Defendants committed some \\Tongful act or act of 

negligence. 

The first step in the anal ysis is to set out the applicable federal statutes. There are 

two to consider, the Federal Aviation Act of 1958, Pub. L No. 85-726, 72 Stat. 744, and the 

Aviation Security Improvement Act of 1990, Pub. L No. 101-604,104 Stat. 3066. The Federal 

Aviation Act, the first statute to set out requirements and standards of safety for airlines, deals 

with safety in the building, maintaining, and operating of aircraft. It is codified in Chapter 447 

of Title 49, and is named "Safety Regulation." The statute requires the Administrator of the 

Federal Aviation Administration ("FAA") to prescribe regulations that promote safe design, 

construction, maintenance and operation of airplanes, to conform to "minimum safety standards" 

that the Administrator also is to prescribe, to "reduce or eliminate the possibility or recurrence of 

accidents," and, in general, to "consider the duty of an air carrier to provide service with the 

highest degree of safety in the public interest." 49 U.S.C. § 44701. In relevant part, the statute 

provides: 
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(a) PROMOTING SAFETY.-The Administrator of the Federal 
Aviation Administration shall promote safe flight ofcivil 
aircraft in air commerce by prescribing­
(I) Minimum standards required in the interest of safety for 

appliances and for the design, material construction, quality 
of work, and perfonnance of aircraft, aircraft engines, and 
propellers; 

(2) 	regulations and minimum standards in the interest of safety 
for­
(A) inspecting, servicing, and overhauling aircraft, aircraft 

engines, propellers, and appliances; 
(B) equipment and facilities for, and the timing and manner 

of, the inspecting, servicing, and overhauling, and 
(C) a qualified private person, instead of an officer of 

employee of the Administration, to examine and report 
on the inspecting, servicing, and overhauling; 

(3) 	regulations required in the interest of safety for the reserve 
supply ofaircraft, aircraft engines, propellers, appliances, 
and aircraft fuel and oil, including the reserve supply of 
fuel and oil carried in flight; 

(4) regulations in the interest of safety for the maximum hours 
or periods ofservice of ainnen and other employees of air 
carriers; and 

(5) 	regulations and minimum standards for other practices, 
methods, and procedure the Administrator finds necessary 
for safety in air commerce and national security. 

(b) PRESCRIBING MINIMUM SAFETY STANDARDS.-The 
Administrator may prescribe minimum safety standards for­
(I) an air carrier to whom a certificate is issued under section 

44705 of this title; and 
(2) operating an airport serving any passenger operation of air 

carrier aircraft designed for at least 31 passenger seats. 
(c) REDUCING AND ELIMINATING ACCIDENTS.-The 

Administrator shall carry out this chapter in a way that best 
tends to reduce or eliminate the possibility or recurrence of 
accidents in air transportation. However, the Administrator is 
not required to give preference either to air transportation or to 
other air commerce in carrying out this chapter. 

(d) CONSIDERATIONS AND CLASSIFICATION OF 
REGULATIONS AND ST ANDARDS.-When prescribing a 
regulation or standard under subsection (a) or (b) oftrus section 
or any ofsections 44702-44716 oftrus title, the Administrator 
shall 
(1) consider­
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(A) the duty of an air carrier to provide service with the 
highest possible degree of safety in the public interest; 
and 

(B) differences between air transportation and other air 
commerce; and 

(2) classify a regulation or standard appropriate to the 
differences between air transportation and other air 
commerce. 

The second set of statutes at issue was enacted as part of the Aviation Security 

Improvement Act of 1990, as amendments to the Federal Aviation Act. They are codified under 

the title of "Security," in a separate chapter oftitle 49 of the United States Code, Chapter 449. 

The statutes require the FAA Administrator to prescribe regulations "requiring screening of all 

passengers and [carry-on] property, to "ensure security against criminal violence and aircraft 

piraey." The regulations prescribed by the Administrator are to establish a "uniform procedure 

for searching and detaining passengers and property to ensure their safety." 

Two provisions of the Aviation Security Improvement Act are relevant. First, 49 

U.S.c. § 44901 provides: 

(a) GENERAL REQUIREMENTS.-The Administrator of the 
Federal Aviation Administration shall prescribe regulations 
requiring screening of all passengers and property that will be 
carried in a cabin of an aircraft in air transportation or intrastate 
air transportation. The screening must take place before 
boarding and be carried out by a weapons-detecting facility or 
procedure used or operated by an employee or agent of an air 
carrier, intrastate air carrier, or foreign air carrier. 

(b) AMENDING REGULATIONS.-Notwithstanding subsection 
(a) of this section, the Administrator may amend a regulation 
prescribed under subsection (a) only to ensure security against 
criminal violence and aircraft piracy and intrastate air 
transportation. 

(c) EXEMPTIONS AND ADVISING CONGRESS ON 
REGULATIONS.-The Administrator­
(1) may exempt from this section air transportation operations, 

except scheduled passenger operations of an air carrier 
providing air transportation under a certificate issued under 
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section 41102 of this title or a permit issued under section 
41103 of this title; and 

(2) shall advise Congress of a regulation to be prescribed under 
this section at least 30 days before the effeetive date of the 
regulation, unless the Administrator decides an emergency 
exists requiring the regulation to beeome effective in fewer 
than 30 days and notifies Congress of that deeision. 

Seeond, 49 U.S.C. § 44903 provides: 

(b) PROTECTION AGAINST VIOLENCE AND PlRACY.-The 
Administrator shall prescribe regulations to proteet passengers 
and property on an aircraft operating in air transportation or 
intrastate air transportation against an act ofcriminal violence 
or aircraft piracy. When prescribing a regulation under this 
subsection, the Administrator shall ­
(1) consult with the Seeretary ofTransportation, the Attorney 

General, the heads of other departments, agencies, and 
instrumentalities of the United States Government, and 
State and local authorities; 

(2) consider whether a proposed regulation is consistent with­
(A) proteeting passengers; and 
(8) the public interest in promoting air transportation and 

intrastate air transportation; 
(3) to the maximum extent practicable, require a uniform 

procedure for searching and detaining passengers and 
property to ensure­
(A) their safety; and 
(8) courteous and efficient treatment by an air carrier, an 

agent or employee ofan air carrier, and Government, 
State, and local law enforcement personnel carrying out 
this section; and 

(4) consider the extent to which a proposed regulation will 
carry out this section. 

Subsection (c) of this prOvision provides for the creation of security programs by the airlines, to 

implement the security and screening requirements of subseetion (b). It provides that the 

Administrator "shall prescribe regulations under subsection (b) that "require each operator of an 

airport regularly serving and air carrier holding a certificate issued by the Secretary of 

Transportation to establish an air transportation security program that provides a law 
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enforcement presence and capability at each of those airports that is adequate to ensure the safety 

of passengers." 49 U.S.C. § 44903(c). 

Pursuant to the statutory delegation of authority, the FAA promulgated 

regulations that set forth duties for creating and effecting a security program in an airport.2 See 

14 C.F.R. PI. 108 (2001). These regulations impose comprehensive requirements for conducting 

security programs in an airport, including, among other items, procedures for providing 

screening functions, § 108.9; control of the airplane and airport facilities, § 108.13; provision of 

law enforcement, § 108.15; and a number of other requirements. 

The regulations impose elaborate requirements on a certificate holder (Defendant 

United Airlines is such a certificate holder). For example, § 108.10 requires the certificate 

holder to provide a Security Coordinator on the ground, and in the airplane, to "carry 

out ... duties specified in the certificate holder'S approved security program" to deter hijackings 

and sabotage attempts. Section 108.11 prohibits the certificate holder from permitting any 

person to bring on board a "deadly or dangerous weapon, either concealed or unconcealed, 

accessible to him or her while aboard." Other regulations in Part 108 provide additional 

requirements. 

Section 1 OS.5 requires an air carrier to create a security program and obtain 

approval of it from the FAA Administrator. The requirements are set forth in 14 C.F.R. § IOS.7, 

with the overall purpose "to protect passengers and property on an aircraft operating in air 

transportation or intrastate air transportation against an act of criminal violence or aircraft piracy 

49 U.S.C. § 44903(b). The regulation provides: 

(a) Each security program required by § IOS.5 shall ­

'The relevant regulations. 14 C.F.R. Part lOS (2001) are attached to this Opinion and Order. Additional saf~ty 
regulations exist pursuant to the Federal Aviation Act in 14 C.F.R. Part 107, but by the,r terms, ~uCh regulations do 
not speak to questions of security at issue in this case, for they impose regulatory dulles on the aIrport operator. 
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(I) Provide for the safety of persons and property traveling in 
air transportation and intrastate air transportation against 
acts ofcriminal violence and air piracy; 

(2) Be in writing and signed by the certificate holder or any 
person delegated authority in this matter; 

(3) Include the items listed in paragraph (b) ofthis section, as 
required by § 108.5; and 

(4) Be approved by the Administrator. 
(b) Each security program required by § 108.5 must include the 

following, as required by that section: 
(I) The procedures and a description of the facilities and 

equipment used to perform the screening functions 
specified in § 108.9. 

(2) The procedures and a description of the facilities and 
equipment used to perform the airplane and facilities 
control functions specified in § 108.13. 

(3) The procedures used to comply with the applicable 
requirements of § 108.15 regarding law enforcement 
officers. 

(4) The procedures used to comply with the requirements of 
§ 108.17 regarding the use of X-ray systems. 

(5) The procedures used to comply with the requirements of 
§ 108.19 regarding bomb and air piracy threats. 

(6) The procedures used to comply with the applicable 

requirements of § 108.10. 


(7) The curriculum used to accomplish the training required by 
§ 108.23. 

(8) the procedures and a description of the equipment used to 
comply with the requirements of § 108.20 regarding 
explosives detection systems. 

(c) Each certificate holder having an approved security program 
shall ­
(I) Maintain at least one complete copy of the approved 

security program at its principal business office; 
(2) Maintain a complete copy or the pertinent portions of its 

approved security program or appropriate implementing 
instructions at each airport where security screening is 
being conducted; 

(3) Make these documents available for inspection upon 
request of any Civil Aviation Security Inspector; 

(4) Restrict thc distribution, disclosure, and availability of 
sensitive security information, as defined in part 191 of this 
chapter, to persons with a need-to-know; and 

(5) Refer requests for sensitive security information by other 
persons to the Assistant Administrator for Civil Aviation 
Security. 
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Additional subparts of Section 108, identified in the subparts of § 108. 7(b), provide additional 

detail for the certificate holder's security program, as well as its obligations with respect to the 

duties set out. 

Section 108.25 sets out the process by which the FAA Administrator considers 

and approves the certificate holder's proposed security program. The regulation provides that 

the certificate holder is to submit the proposed plan no less than 90 days before intended flight 

operations, and that the Administrator, within 30 days ofreceipt, "either approves the program or 

notifies the certificate holder to modifY the program to comply with the applicable requirements 

of this part." 14 C.F.R. § 108.25(a). Nothing in the regulation, however, sets out the criteria the 

Administrator is to use to decide if a proposed security program is "adequate" to protect 

passengers and their property against crimes ofviolence and air piracy. 49 U.S.C. § 44903( c). 

III. Discussion 

a. Federal Preemption 

The parties dispute whether the federal law and regulations discussed above 

preempts state law. Defendants argue that the comprehensiveness and uniformity of the federal 

law and regulations show that Congress intended for federal law to govern issues of aviation 

safety and security, to the exclusion of state law. Plaintiff disagrees, arguing that the term 

"minimum standards" in § 4470 1 (a) of the Federal Aviation Act shows a congressional intent to 

incorporate state law standards of reasonableness. 

The Supremacy Clause of the Constitution establishes that federal law "shall be 

the supreme law of the Land ... any Thing in the Constitution or Laws of any State to the 

Contrary notwithstanding." U.S. Const. Art. VI, c1. 2. The question of preemption "is basically 

one ofcongressional intent," which asks, H[d]id Congress, in enacting the Federal Statute, intend 
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to exercise its eonstitutionally delegated authority to set aside the laws of a State?" Barnett Bank 

of Marion County, N.A. v. Nelson, 517 U.S. 25, 30 (1996). Such an intention may be seen in "a 

scheme of federal regulation so pervasive as to make reasonable the inference that Congress left 

no room for the States to supplement it." Id. at 31 (quoting Rice v. Santa Fe Elevator Corp., 331 

U.S, 218, 230 (1947». 

In Air Transport Association of America, Inc. v. Cuomo, 520 F.3d 218 (2d Cir, 

2008) (per curiam), the Court of Appeals ruled, in dicta, that "[t]he FAA was enacted to create a 

uniform and exclusive system of federal regulation in the field of air safety.") rd. at 224 (quoting 

City of Burbank v. Lockheed Air Terminal, Inc., 411 U,S. 624, 639 (1973». The Act ''was 

passed by Congress for the purpose of centralizing in a single authority-indeed, in one 

administrator-the power to frame rules for the safe and efficient use of the nation's airspace." 

Air Line Pilots Ass'n, Int'l v, Ouesada, 276 F.2d 892, 894 (2d Cir, 1960). As Air Transport 

Association noted, "[tJhe intent to centralize air safety authority and the comprehensiveness of 

these regulations pursuant to that authority have led several other circuits (and several courts 

within this Circuit) to conclude that Congress intended to occupy the entire field and thereby 

preempt state regulation of air safety." 520 F,3d at 225. The rule of preemption reflects a 

dominant view in the federal courts. See U.S. Airways. Inc. v. O'Donnell, 627 F.3d 1318, 1326 

(lOth Cir. 2010); Montalvo v. Spirit Airlines, 508 F.3d 464, 468 (9th Cir. 2007); Greene v. B.F. 

Goodrich Avionics Sys" Inc., 409 F.3d 784, 795 (6th Cir, 2005); Abdullah v, Am. Airlines, Inc., 

, Air Transportation Association held that the state law at issue, the New York Passenger Bill of Rights, New York 
Gen, Business Law § 251-g (McKinney 2008), was expressly preempted by 49 U,S,C. § 41713(b), a provision ofth. 
Airline Deregulation Act of 1978, Pub, L. No, 85-726, 72 Stat. 73 L The case went on, however, to rule in extensive 
dicta Ihalthe New York law was likely also preempted under implied preemption principles, 520 F.3d ot224-25, In 
Goodspeed Airport LLC v. east Haddam Inland Wetlands & WatercQurses Commission, 634 F.3d 206,210 (2d Cir. 
20 II), the Court of Appeals adopted the dicta of Air Transportation Association and held that "Congress intended to 
occupy the field ofair safety." 
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181 F.3d 363,367-68 (3d Cir. 1999); French v. Pan Am Express, Inc., 869 F.2d 1,5 (1st Cir. 

1989). 

In Goodspeed Airport LLC v. east Haddam Inland Wetlands & Watercourses 

Commission, 634 F.3d 206 (2d Cir. 2011), the Second Circuit Court ofAppeals adopted the 

language ofAmerican Transport Association and held that "Congress intended to occupy the 

field of air safety," id. at 210, and that if "state regulation sufficiently interferes with federal 

regulation ... it should be deemed preempted," id. at 211 (quoting Gade v. Nat'l Solid Wastes 

Mgmt. Ass'n, 505 U.S. 88, 107 (1992». In that case, however, the state environmental 

regulation required a permit to cut dovm trees on wetlands, and the Court found that the 

requirement did not sufficiently interfere with federal aviation regulations to be preempted. Id. 

at 21 I. 

Unlike Goodspeed Airport, Plaintiff's argument for a state standard ofcare would 

directly affect federal standards and contradict the statutory requirement that the FAA 

Administrator, "to the maximum extent practicable, require a uniform procedure to searching and 

detaining passengers and property," 49 U.S.C. § 44903(bX3), "to protect passengers and 

property on an aircraft operating in air transportation or intrastate air transportation against an act 

of criminal violence or aircraft piracy," id. § 44903(b). Congress delegated to the Administrator, 

not the States, the power to determine the appropriate standards of care, and it is the 

Administrator who must do so, after careful consultation with the Secretary ofTransportation, 

the Attorney General, the heads of other departments, agencies and instrumentalities of the 

United States Government, and State and local authorities. 49 U.S.C. § 44903 (b)(l). The 

federal statutes, and the regulations promulgated thereunder, make clear that there is no room for 

such state law. In re Air Crash Near Clarence Center, New York, on Feb. 12, 2009, 09 MOL 
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20852011 WL 2848812, at *2 (July 28,2011). The statutory mandate for uniformity is 

inconsistent with Plaintiff's argument that state law should be considered along with federal 

regulations, for air carriers then would be subjected to an untenable mixture of 50 different state 

legal regimes, and not to a uniform federal legal regime. Id. at *3. 

Plaintiff argues that § 44701 (a)(5) of the Federal Aviation Act, the 1958 law 

dealing with issues of design, construction, maintenancc and operations of aircraft, shows an 

intcnt to supplement federal law with state law because it directs the FAA Administrator to 

promulgate "minimum standards." The phrase does not appear in the 1990 amendments to the 

Federal Aviation Act, promulgated in the Aviation Security Improvement Act, dealing with 

security and screening issues to protect against criminal violence and air piracy. Those sections 

require the Administrator to promulgate regulations that require "a uniform procedure for 

searching and detaining passengers"; the law does not mention "minimum standards." See 49 

U.S.C. § 44903(b)(3). But even ifthe "minimum standards" approach were to apply, that would 

be a direction to the FAA Administrator, not an open door to litigants and courts to second-guess 

the Administrator. 

b. Tbe Standard of Care 

Defendants contend that under the applicable governing federal statute, the 

Aviation Security Improvement Act, and the regulations promulgated under 14 C.F.R. Part 108, 

and United Airlines' own security program as approved by the FAA Administrator, there can be 

no inquiry into whether their conduet was "reasonable." The issue at trial rests on Defendants' 

substantial compliance with governing statute, regulations, and security programs. Plaintiff 

argues that the Aviation Security Improvement Act, as an amendment to the Federal Aviation 

Act, incorporated the "minimum standards" approach of the original Act, and thus a 
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reasonableness inquiry remains the ultimate test. Plaintiff would have this Court instruct the 

jury, not only if Defendants substantially complied with regulations, but also ifthey acted 

reasonably in the circumstances. 

Section 44701 of the Federal Aviation Act, dealing with "aviation safety," speaks 

to the physical aircraft, and to the operations of the aircraft. The FAA Administrator 

promulgations are to satisfy "minimum standards," with regard to discrete matters like quality of 

the materials used and operating capacity of the engines, § 4470 I (a)( 1); to the rigors for 

inspecting the aircraft, § 44701(a)(2); to needed reserve supplies for the aircraft, § 44701(a)(3); 

and to regulate the number of hours of flight attendants and pilots. § 44701(a)(4). There is also 

the catchall provision of § 44701 (a)(5), "for other practices, methods, and procedure the 

Administrator finds necessary for safety in air commerce and national security," but this catchall 

must be read in light ofthe rest of § 44701(a), for the statute must be construed as a whole. Nat. 

Res. Def. Council v. Abraham, 355 F.3d 179, 195 (2d Cir. 2004). 

The relevant provisions of the Aviation Security Improvement Act were enacted 

more than 30 years after the promulgation of the Federal Aviation Act, as a direct response to the 

1988 terrorist-related bombing of Pan American World Airways Flight 103, over L{)ckerbie, 

Sootland. See Aviation Security Improvement Act 0/1990: Hearing and Markup ofH R. 5200 

Be/ore H Comm. on Foreign Affairs, H SubComm. on Aviation and the H.Comm. on Public 

Works and Transportation, IOlst Congo at 15 (1990) (statement of Ann McLaughlin, former 

chairmen, President's Commission on Aviation Security and Terrorism). In response to the 

Lockerbie disaster, a Presidential Commission on Aviation Security and Terrorism was formed 

pursuant to an Executive Order, to ascertain "the truth about the events leading up to the tragedy, 

and to assure changes to the nation's aviation security system to prevent further such disasters." 
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Id. at VII (report attached to legislative history). The Commission evaluated the then-current 

state of the aviation industry, identified weaknesses, and proposed dozens of improvements in 

security measures, many dealing with an increased presence of federal regulation. See id. at 18­

35 (report of Ann McLaughlin). 

The President's Commission reported, and Congress found, that the Lockerbie 

disaster represented an evolving worldwide terrorist threat to the aviation industry. See id. at 2 

(statement of Sen. Lautenberg). Congress therefore undertook a vigorous enhancement of 

federal control over the area of aviation security. Central to Congress' decision to increase 

federal control of aviation security was the decision to provide the FAA Administrator with 

greater control over security, by directing the Administrator to promulgate regulations "to protect 

passengers and property," 49 U.S.C. § 44903(b), and not "minimum standards," 49 U.S.C. 

§ 44701(a)(5), for security. Congress reserved for itself the right to review the Administrator's 

regulations before their promulgation. See 49 U.S.C. § 4490 I (c)(2) (directing the Administrator 

to "advise Congress of a regulation to be prescribed under this section at least 30 days before the 

effective date of the regulation."). 

The Aviation Security Improvement Act provides specifically that the 

Administrator must provide regulations for appropriate weapons-detecting facilities, 49 U.S.C. 

§ 4490I(a), and is to consult with the Attorney General, the Secretary of Transportation, and 

various other federal and state officials in promulgating appropriate regulations, id. § 44903(b). 

Such regulations must, "to the maximum extent practicable, require a uniform procedure for 

searching and detaining passengers and property to ensure" safety and courteous treatment of 

passengers. Id. § 44901 (b)(3). Additional statutory provisions direct airlines to provide 

information about threats to civil aviation to federal authorities, § 44905(a), and direct the 
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Central Intelligence Agency, the National Security Agency, the Federal Bureau ofInvestigation, 

and other federal departments to conduct intelligence gathering and provide reports to the FAA 

and the Secretary of Transportation, § 44911(b). The FAA Administrator also is to conduct 

research and development on counterterrorism efforts for the aviation industry. 49 U.S.C. 

§ 44912. 

Congress created a comprehensive federal scheme to provide for aviation security 

specifically designed to protect persons and property of passengers against violence and 

terrorism. The detailed, comprehensive regulatory security regime sets out a uniform system of 

duties and requirements, not minimum standards to be interpreted in different ways, in different 

cases. 

Notwithstanding these observations, I have not yet seen Defendants' security 

program, or considered the manner in which it was considered "adequate to ensure the safety of 

passengers," the statutory criteria of49 U.S.C. § 44903(c). The parties have not briefed the 

degree of deference to give to Defendants' security program or its approval, or whether standards 

ofreasonableness should govern specific applications ofprocedures to the persons and things 

passing through the check-points. And, as with all motions in limine of trial, my rulings 

expressed by this Order and Opinion are subject to consideration at trial to reflect the context of 

the proofs. 

c. Burdens of Production 

In light of this guidance, the question remains, how shall the parties prove the 

second requirement ofNew York law governing wrongful death suits--a wrongful act, neglect 

or default of the Defendant by which the decedent's death was caused? See Chong. 441 N.Y.S. 

2d at 25-26. As I stated at a recent conference of all counsel, Plaintiff will have to prove how the 
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terrorists seized the airplane. Subject to proof to the contrary, it will be presumed that the 

terrorists and the weapons they used passed through defendants' security check-points in the 

same way that all passengers in all airports board airplanes and bring personal effects with them. 

2 McCormick on Evid. § 337 (6th ed. 2010). Defendants then will have to come forward with 

evidence showing due care at the check-points by complying substantially with applicable 

regulations and procedures. See 14 C.F.R. Part 108. 

"Presumptions shifting the burden of proof are often created to reflect judicial 

evaluations of probabilities and to conform with a party's superior access to the proof." Int'! 

Broth. of Teamsters v. United States, 431 U.S. 324,359 n.45 (1977). Where a defendant has 

superior access to knowledge of relevant facts, courts may shift a burden to the defendant, by 

permitting the plaintiff to make an initial showing and obtain the benefit of a presumption. 

2 McCormick on Evid. § 337. Courts should not do so lightly, but should consider whether 

particular circumstances warrant such burden-shifting. Id. Courts also may shift a burden of 

production in consideration of "the judicial estimate of the probabilities of the situation." Id. In 

such a scenario, the Court may shift the burden to the party "who contends the more unusual 

event has occurred." Id. 

In McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973), the Supreme Court 

employed a burden-shifting technique, to enable both the plaintiff to show aprima[acie case of 

employment discrimination and the employer to show a neutral reason why the employee did not 

receive a favorable employment decision. Although the plaintiff retains the ultimate burden to 

persuade the jury, Texas Dept. of Community Affairs v. Burdine, 450 U.S. 248, 256 (1981), the 

employer can be called upon to explain its hiring practices and its intentions with regard to the 

particular employee. McDonnell Douglas, 411 U.S. at 801-02. In Batson v. Kentucky, 476 U.S. 
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79 (1986), the Supreme Court employed the same logic to enable a criminal defendant to 

challenge the state's use of peremptory strikes by shifting to the prosecutor the burden to show a 

neutral reason for striking particular members of the venire pool. Id. at 96-98. 

As in McDonnell Douglas and Batson, Defendants here seek to show that they 

eomplied with their own methods and procedures. Defendants are in the best position to show 

what they did and why they did it. It is appropriate to require Defendants to assume the burden 

to come forward with this evidence. If Defendants succeed, Plaintiff will have the ultimate 

burden of proving some overall failure of due care, if due care is shown to be the standard. If 

Defendants' substantial compliance with regulations and proeedures is shown to be a defense, 

Defendants will have that ultimate burden ofpersuasion, as well as of coming forward with 

sufficient evidence. 1 defer this question to later proceedings. See Greenway v. Buffalo Hilton 

Hotel, 143 F.3d 57 (2d Cif. 1998) (court decides whether presumption has been rebutted under 

McDonnell Douglas). 

IV. Conclusion 

Presently, the parties are scheduled to submit pretrial materials on September 2, 

2011 and September 23, 2011. Those materials will be affected by this Opinion and Order, and 

the dates are therefore each adjourned two weeks, to September 16, 2011, and October 7,2011. 

The parties shall appear for their next conference on September 19, 2011, at 10:30am. The 

conference shall be held at 2:30pm, in Courtroom 14D. The Clerk shall terminate the motions 

(Doc. Nos. 159 and 162 in No. 02 Civ. 7154). 

SO ORDERED. 

Dated: 	 September t 2011 
New York,1;w York 

United States District Judge 
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the mes, and the address of the loca­
tion and the phone numt:;t,r at the loca­
tion where the investigative files are 
maintained. 

(Doc. No. 28859, 63 FR 51218, Sept. 24, 1993; 63 
FROO448, Nov, 9, 1998J 

PART IDS-AIRPLANE OPERATOR 

SECURITY 


Sec, 
108,1 Appllcab1l1ty, 
108.3 DeCinjt;jons. 
106.4 Falsification. 
lOlLS Security program: Adoption and im­

plementation, 
100:; Secur:lt.v program: Form, content, and 

avallab1lity. 
l(N:LS Screening ot pasaengers: aDd property, 
lOIUO Prevention and management o( hI­

jack1ng., and sabotage attempts. 
IOIHI Carriage or weapOns. 
H18.13 Se-eurtty of airpliUl8a and facUlties. 
10B.14 Tra.naportation of Federal AJr Mar-

shale:, 
lOS.15 Law enforcement omeera. 
109.17 Use o(X-ra.y systems. 
IoiUS Security Directlves and Ir.formatlon 

Circulars. 
IOlU9 SecurIty threats and procedures, 
100,20 Usa of explosives detection systems, 
100,21 Carnage of passengers under the con· 

trol (if armed law enforcement ascorta. 
100.23 Training. 
100.25 Appl'Oval of security programs and 

amendments. 
100.2'1 Evidence of compll.ance, 
100,29 Standards for security oyenig"bt. 
100.31 	 Employment standards for screening 

personneL 
100.33 	 Employment history, verification and 

crimina.! hIstory records checks. 

AUTHORITY: 49 U$O. lOO(g). 5103, 40113, 
10119, 44701-44702, 44705, 41901~005, 44907, 
44913-44911,4.4932, 4493tH1936, 461OS. 

SOCRCE: Docket No. 100,46 FR 3786, Jan. 15, 
1961, unless otherw1se noted. 

§ 108.1 Applicability. 
(8.) This part presCribes aviation se­

curity rules governing­
(l} The operations of holders of FAA 

air carrier operating certificates or op­
eraUng certificates engaging in sched­
uled passenger operations or publlc 
charter passenger operations; 

(2) Each person aboard an airplane 
operated by a certificate holder de­
scribed ttl paragraph (a){1) of this sec­
tion; 

(3) Each person on a.n a1rport at 
which the operations described in para­

14 CFR Ch. I (1-1-01 Edition) 

graph (a)(l) of this section are con­
ducted; 

(4) Each certificate bolder who re­
ceives a Security Directive or Informa­
tion Circular and each person who re­
ceives information from a. Security Di­
rective or an Information C1rcular 
issued by the Director of Civil Aviation 
Security; and 

(5) Each person who files an applica­
tion or makes entries into any record 
or report that is kept, made or used to 
show compliance under this part, or to 
exercise any prlvIleges under thH.! part. 

(b) This part does not apply to heli ­
copter or to all..carg-o operatlons. 

(Doc, ~o. 24883. 51 FR 1352, Jan. 10, 1986, Ill! 

I\mended by Arndt, 1O~-6. 54 FR 2:6984. July 10, 
1989; Arndt. 108-14, 61 FR 64244., Dec. 3, 1996] 

1108.3 Definitions. 
The following are definitions of 

terms used in thls part: 
(a.) Certificate holdeT means a person 

hQlding an FAA operating certificate 
when tllat person engages in scheduled 
passenger or pUblic charter passenger 
operations or both, 

(b) PassengeT seating configuration 
means the total number of seats for 
which the aircraft is type certificated 
that can be made available for pas­
senger use a.board a flight and includes 
tha.t sea.t in certain a1rplanes which 
may be used by a. representative of the 
Adm1nistrator to conduct flight checks 
but is a.vailable for revenue purposes on 
other occasions. 

(0) Private charteT means any charter 
for which the charterer engages the 
total capacity of an a.irplane for the 
carriage of: 

(1) Passengers in civil or military a.lr 
movements conducted under contract 
with the Government of the United 
States of the Government of a foreign 
country: or 

(2) Passengers invited by the 
charterer, tne coat of which is borne 
entirely by tbe charterer and not di­
rectly or indirectly by the individua.l 
passengers, 

Cd) Public charter means a.ny cha.rter 
that is not a private charter, 

(e) Scheduled passenger operations 
means holding out to the public of a.ir 
tra.nsporta.tion service fOf passengers 
from identified air terminals at a set 
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time announced by timetable or scbed­
ule published in a newspa.per, maga~ 
zine, or other advertising medium. 

(0 Sterile area meana an area. to which 
access is controlled by the inspection 
of persons and property in accordance 
with an approved security program or a 
eecurity program used in a.ccordance 
with § 129.2&. 

§ 108.4 Falsification. 

No person may make, or cause to be 
made, any of the following; 

(a) Any fraudulent or intentionally 
false statement in any a.pplication for 
a.ny security program, a.ccess medium, 
or identification medium, or any 
amendment thereto, under this part. 

(b) Any fraudulent or intentionally 
false entry in any record or report tllat 
is kept, made, or uBed to show compl1~ 
ance with th1s part. or to exercise any 
privi1eges under this part, 

(c) Any reproduction or alteration, 
for rrauduient purpose, of any report, 
record, security program, accoss me­
dium, or identIfication med1um issued 
under this part. 

(Doc, No, 28745, 61 FR 64214, Dec. 3, 1'996J 

§ 108.6 Security programl Adoption 
and implementation. 

(a) Each certificate holder shall 
adopt and carry out a. security program 
that meets the requirements of §108.7 
for each of the following schedu1ed or 
public charter passenger operat1ons: 

(1) Each operatIon with an airplane 
having a passenger aeat1ng configura­
tion of more than 60 seats, 

(2) Each operation that provides 
deplaned passengers access, tha.t 1S not 
otherwise controlled by a certificate 
holder using an approved security pro­
gram or a foreign air carrier u&iug a se­
curity program required by §129.25, to a 
sterile area. 

(3) Each operatIon with an airplane 
baving a passenger seating configura­
tion of more than 30 but less than 61 
seats; except that those parts of the 
program effecting compliance with the 
requirements listed in § l08.7{b) (l), (2), 
and 

(4.) Need only be implemented when 
the Director ot Civil Avia.tion Secur1ty 
or a designate ot tbe DIrector notifies 
the certificate holder in writing that a 

IlO8.7 

security threat exists with respect to 
the opera.tion, 

(b) Eacb certificate holder that has 
obtained FAA approval for a security 
program for operations not listed in 
paragraph (a) of this section shall 
carry out the provisions of that pro­
gram, 

U0&.7 Security r.",gram: Form. oon­
tent, and aval ability. 

(a) Each security program required 
by §108.5 ehall ­

(1) Provide for tbe safety of persons 
and property traveling in air transpor­
tation and intrastate air tran5por~ 
taUon aga1nst acts of criminal violence 
and air piracy; 

(2) Be in writjng and signed by the 
certifjcate holder or any person dele­
gated authority in this matter; 

(3) Include the jtems listed in para­
graph (b) of this section, as required by 
§ 108.5; and 

(4.) Be approved by the Adminis­
trator, 

(b) Each security program required 
by § 108.5 must include the fOllowing, as 
required. by that section: 

(i) The procedures and a description 
of the facilit1es and equipment used to 
perform the screening functions speci­
fied in § 108,9. 

(2) The procedures and a description 
of the facilities and equipment used to 
perform the airplane and faCilities con­
trol functJons specified in §108, 13. 

(3} The procedures used to comply 
with the applicable requirements of 
§ 108.15 rega.rding law enforcement oef1­
cers. 

(4) The procedures used to comply 
witb the requirements of §lOS.17 re­
garding the use of X-ray systems, 

(5) The procedures used to comply 
with the requirements of §lOS.19 re­
garding bomb and alr pira.cy threats. 

(6) The procedures used to comply 
with the appUcable requirements ot 
! 108.JO. 

(7) The curriculum used to accom­
plish the training requlred by §108.23. 

un The procedures and a description
of the facilities Ilnd equlpment used to 
comply wIth the requirements of 
§ 108,20 regarding explosives detection 
systems. 

(c) Each certificate holder having an 
approved security program shall ­
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(1) Maintain at least one complete 
copy of the approved eeounty program 
at ita principal business office; 

(2) Maintain a. complete copy or the 
pertinent portions of its approved secu­
rity program or appropriate imple­
menting instructions a.t each airPort 
where lWcurity screening is being con­
ducted; 

(3) Make these documents available 
for inspection upon request of any Civil 
Aviation Security Inspector; 

(4) Restrict the distribution, disclo­
sure. and availability of sensitive secu­
rity information. as defined in part Hn 
of this chapter, to persons with a need­
to-know; and 

(5) Refer requests for sensitive secu­
rity information by other persons to 
the Assistant Administrator for Civil 
A\'iation Security, 

[Doc. No. 108. 46 F'R 3'186, Ja.n. 15, 19S1, M 
amended by Arndt. 100""3, SO FR 28893, July 16, 
1985; Arndt, 1~7. &4 FR 36946, Sept. 5, 1989: 
Arndt, 100---15, 62 FR 13744, MaJ". 21, 1997) 

§ 108.9 Screening of pa8&engers and 
property. 

(a) Each certificate holder required 
to conduct screening under a security 
program shall usc the procedures in­
cluded. and the facilities and equip­
ment described, in its approved secu­
rity program to prevent or deter the 
carriage aboard airplanes of any explo­
sive, incendiary> or a deadly or dan­
gerous weapon on Or about each indi­
vldual's person or accessible property, 
and the carriage of any explosive or in­
cendiary in checked baggage. 

(b) Each certificate holder required 
to conduct screening under a security 
program shall refuse to transport-­

(I) Any person who does not consent 
to a search oC his or her person in ac­
cordance wi th the screening system 
prescribed in paragraph {a.) of this sec­
tion; and 

(2) Any property of any person who 
does not consent to a search or inspec­
tion of that property in a.ccordance 
with the screening system prescribed 
by paragraph (a) of this section. 

(c) Except as provided by its ap­
proved security program, each certifi­
cate holder required to conduct acreen~ 
~ng under a security program shall use 
the procedures includod, and the faclll­
ties and equipment described, in ~ts ap­

14 CFI! Ch. I (\-1-01 Edition) 

proved security program for detecting 
explosives, incendiaries, and deadly or 
dangerous weapons to inspect each per­
son entering a sterile area. a.t each 
preboarding screening checkpoint in 
the United States Cor wbich it is re~ 
sponsible, and to inspect all accessible 
property under that person's controL 

(d) Each certificate holder shall staff 
its security screening checkpo~nta with 
supervisory and non-supervisory per­
sonnel in accordance with the stand­
ards specified in its security program. 
[Doc, No, 100, 46 }o'R 3786, Jan, 15, 1981, a.s 
amended by Arndt. 100-4, 51 FR 1352, Jan, 10, 
lOO~ Arndt. 108---6, 52 F& 48509, Dec. 22, 1987; 
Arndt. 1~lO, 56 FR 41425, Aug. 20, 1991J 

§ U'8.10 Prevention and management 
of hijackings and sabotage at· 
tempts. 

(a) Each certificate holder sball­
(1) Provide and use a Security Coor­

dinator on the ground and in flight for 
each international and domestic flight, 
as required by ita approved security 
program; and 

(2) Designate the pilot in command 
as the inflight Security Coordinator for 
each flight, as required by ita approved 
securi ty program. 

(h) Ground Security Coordinator. Each 
ground Security Coordina.tor sha.n 
carry out the ground Security Coordi­
nator duties speCified in the certificate 
holder's approved security program, 

(c) In[light Security COO'fdinator. The 
pllot in command of each flIght shall 
carry out the infljght Security Coordi­
nator duties specified in the certificate 
holder's a.pproved security program. 

[Doc, No, 2471~, 50 FR 26893, July 16, 1985) 

§ 108.11 Carriage of weapOJls. 
(a) No certificate holder required to 

conduct screening under a security pro­
gram may permit any person to ha.ve, 
nor may a.ny person ha.ve, on or about 
his Or her person or property, a deadly 
or dangerous weapon, either concealed 
Or unconcealed, acceselble to bim or 
ber while aboard a.n airplane for which 
screening 1s reQuired unless: 

(1) The person ba.ving the weapon 1s­
(1) An official or employee of the 

United States, or a. State or political 
subdivision of a State, or of a munici­
pality who is authoriz;ed by his or her 
agency to have the weapon: or 
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(11) Authorized to have the weapon by 
the certificate holder and the Adminis­
tra.tor and has successfully completed a 
course of training in the use of fire­
arms acceptable to the Administrator. 

(2) The person havmg the wea.pon 
Deeds to have the weapon accessible in 
connection with the performance of his 
or her duty from the time he or she 
would otherwise check it in accordance 
with paragraph (d) of this section until 
the time it would be returned after 
deplaning. 

(3) The certificate holder 1s notlfled­
(1) Of the flight on which the armed 

person intends to have the weapon ac­
cessible to him or her at leaet 1 hour, 
or in an emergency as soon as prac­
tIcable, before departure; and 

iii) When the armed person is other 
than an employee or official of the 
United States, that there is a need for 
the weapon to be accessible to the 
armed person in connection with the 
performance of that person's duty from 
the time be or she would otherwise 
check it in accordance with paragraph 
(d) of this section until the time it 
would be returned to him or her after 
deplaning, 

(4) The a.rmed person identlf1es him­
self or herself to the certifica.te holder 
by presenting credentials that include 
his or her clear, full-face picture, his or 
her signature, and the signature of the 
authorizing offiCial of his or her serv­
ice or the official seal of his or her 
service. A badge, shield, or similar may 
not be used as the sole means of identl~ 
fica.tion, 

(5) The cert1f1cate holder­
(1) Ensures tha.t the armed person is 

familiar with its procedures for car­
ry1ng a deadly or dangerous wea.pon 
a.board 1ts a.:irplane before the time the 
person boards the airplane; 

(ii) Ensures that the ident1ty of the 
armed person is known to each law en­
forcement officer and ea.ch employee of 
the certificate holder responsible for 
security during the boarding of the air­
plane; and 

(iii) Notifies the pilot in command, 
other appropria.te crewmembers, and 
any other person authorized to have a 
weapon accessible to him or her aboard 
the ajrplane of the location of each au~ 
thorizad armed person aboard the air­
plane. 

5108.11 

(b) No person may, while on board an 
airplane operated by a certificate hold­
er for which screening is not con­
ducted. carryon or about that person a 
dea.dly or dangerous weapon, either 
concealed Or unconcealed, This para­
graph does not apply to­

(1) Officials or employees of a mu­
nicipality or a State, or of the United 
States, who are authorized to carry 
arms; or 

(2) Crewmembers and other persons 
authorized by the certificate holder to 
carry arms, 

(c) No certiftcate holder may know­
ingly permtt any person to transport, 
nor may any person transport or tender 
for transport, any explosive, incendiary 
or a loaded firearm in checked baggage 
aboard an a.:irplane, r~or the purpose of 
this section, a loaded firearm means a 
flrearm which has a live round of am­
munition, cartridge. detonator, or pow­
der in the chamber or in a clip, maga­
zine, or cyl1nder inserted in it. 

(d) No certificate holder ma.y know­
1ngly permit a.ny person to transport, 
nor may any person tra.nsport or tender 
for transport, any unloaded firearm in 
cheCked baggage a.board an airplane 
unless­

(l) The passenger declares to the cer­
tificate holder, either orally or in writ ­
ing hefore checking the baggage, that 
any firearm carried in the baggage Is 
unloaded: 

(2) The firearm is carried in a con­
tainer the certificate holder considers 
appropriate for air transportatlon; 

(3) When the firea.rm is other than a 
Shotgun, rifle, or other firearm nor­
mally fired from the shoulder position, 
the baggage in which it is carried is 
locked, and only the passenger checkw 

ing the baggage retalns the key or 
combination; and 

(4) The baggage containing the fire­
arm is carried in an a.rea, other than 
the flightcrew compartment, that is in· 
accessjble to passengers, 

(e) No certifica.te holder may serve 
any alcoholic beverage to a perg,on hav~ 
lng a dea.dly or dangerous weapon a.c­
cessible to him or her nor may such 
person drink any alcoholic beverage 
while aboard an a.irpla.ne operated by 
the certificate holder. 

{f) Paragraphs (a), (b), and (d) of this 
section do not apply to the carria.ge of 
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§ 108.13 

firearms aboard air carrier flights con­
ducted for the military fOrces of the 
Government of the United States when 
the total cabin load of the airplane is 
under exclusive use by those military 
forces if the following conditions are 
met: 

(1) No firearm is loaded and all bolts 
to euch firearms are locked in the open 
position; and 

(2) The certificate holder is notified 
by the unit commander or officer in 
charge of the flight before boarding 
that weapons will be carried aboard the 
aircraft. 

[Doc. Nt). 100, 16 FR 3186, Ja.n, 15, l00l, a.lJ 
amended by Arndt. l~, 51 FR 1352, Jan. 10, 
1986J 

§ 108.13 Seeurlty of airplanes and fa· 
ciJities. 

Each certificate holder required to 
conduct screening under a security pro­
gram shall use the procedures included, 
and the faciUtie-s and equipment de­
scribed, in its approved security pro­
gram to perform the following control 
functions. with respect to each a.irplane 
opera.tion for which screening is re­
Quired: 

(a) Prohibit unauthorized access to 
the airplane. 

(b) Ensure that ba.ggage carried In 
the airplane is checked in by a resIXJn­
sible agent and that identification i& 
obtained from persons, other than 
known shippers, shipping S'oods or 
cargo aboard the airplane. 

(c) Ensure that cargo and checked 
baggage carried aboard the airplane is 
handled in a manner that prohibits un­
authorized aCcess. 

(d) Conduct a security inspection of 
the airplano before plaClng it in service 
and after it has been left unattended. 

§ 108.14 Transportation of Federal Air 
Marshals. 

(a.) Each certificate bolder shall 
carry Federal Air Marshals. in the 
number and manner specified by the 
Administrator, on each scheduled and 
public charter pas8<lnger operation des­
ignated by the AdmInistrator. 

(b} Each Federal Air Marahal shall be 
carried on a first priority basis and 
without cha.rge while on official duty, 
including repositioning flights. 

14 CFR Ch. I (1-1-01 Edition) 

(c) Each certificate bolder shall as­
sign the specific sea.t requested by a 
Federal Air ~a.rsha.1 wbo 1$ on offIcial 
duty. 

[Doo. No. 24711, 50 FR 2W25, July 8, 1985] 

1108.U.i Law enforcement Qmcers. 
(a) At airports within the United 

States not governed by part 107 of this 
chapter, each certifica.te holder engag­
ing in scheduled passenger or public 
charter passenger operations shall­

(1) If security screening is required 
for a pubHc charter operatlon by 
§ l06.5(a), or for a scheduled passenger 
operation by § 106.5(b) provide for law 
enforcement officers meeting the quali­
fications and standards, and in the 
number and manner specified, in part 
107; e.nd 

(2) When USing airplanoo with a pas­
senger seating configurat1on of 31 
through 60 seats in a public cha.rter op~ 
eration for which screening is not re­
quired, arrange for law enforcement of­
ficers meeting the qUalifications and 
standards specified in part 1m to be 
a.vaHable to respond to an ineident, and 
provide to ita employees, Including 
crewmembers, M approprIate, current 
information with roopect to procedures 
for obtaining law enforcement assist­
ance at that airport. 

(b) At airports governed by part 107 
of this chaPter" each certifica.te holder 
engaging in scheduled or public charter 
passenger operations, when using air­
planes with a. passenger sea.ting con­
figura.tion of 31 through 60 seata for 
which screening Is not required, shall 
arrange for law enforcement officers 
meeting the qualifications and 8tand~ 
erds specifiod in part 107 to be a.va.il­
a.ble to respond to an inCident and pro­
vide ita employees, including crew­
mernoors, as appropria.te, current infor­
mation with respect to procedures for 
obtain1ng this law enforcement assist­
ance at that airport. 

§ 108.17 Use of X-ray systems. 

{a) No certificate holder may use an 
X-ray system within the United Sta.tes 
to inspect carry~on or checked articles 
unless specifically authOrized under a. 
security program required by §108.5 of 
this part or use such a. system contrary 
to its approved security program. The 
AdminIstrator authorizes certificate 
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holders to use X-ray systems (or in­
specting carry-on or checked a.rticles 
under an a.pproved security program if 
the certifjcate holder shows that­

(l) For a system manufactured before 
April 25. 1974, it meets either the guide­
lines issued by the Food and Drug Ad­
m1nistration (FDA), Department of 
Health, Education, a.nd Welfare (HEW) 
a.nd published in the FEDERAL REG­
ISTER (33 FR 21442, August 8, 1973); or 
the perCormance sta.ndardS for cabinet 
X-ray systems designed primar:Hy for 
the inspection of carry-on baggage 
issued by the FDA and published in 21 
CFR 1020.40 (39 FR 12985, April 10, 1974); 

(2) For a system manufactured after 
April 24. 1974, it meets the standards 
for cabinet X-ray systems designed pri­
marily for the inspection of carry-on 
baggage issued by the FDA and pub­
lished In 21 CFR 1020AO (39 FR 12985 
AprH 10, 1974); , 

(3) A program for inItIal and recur­
rent training of operators of the sys­
tem is establ1shed, which includes 
training in radiation safety, the effi­
cient use of X-ra.y systems, and the 
identification of weapons and other 
da.ngerous articles; 

(4) Procedures are established to en­
sure that each operator of the system 
j8 provided with an individual per­
sonnel dosimeter (such as a film badge 
or thermoluminescent dosimeter). 
Each dosimeter used shall be evaluated 
at the end of each calendar month. and 
records of operator duty time and the 
results of dosimeter evaluations shaU 
be ma.intained by the certificate hold­
er; and 

(5) The system meets the imaging re­
quirements set forth in an approved 
Air Carrier Security Progra.m using tbe 
step wedge specified in American Soci­
ety for Testing and Materials Standard 
F'i~B2. 

(b) No certificate holder may use an 
X-ray system within the United States 
unlcs.s within the preceding 12 calendar 
months a radiation survey has been 
conducted which shows that the sys­
tem meets the ap1)licable performance 
standards in 21 CFR 1020.40 or guide­
lines published by the FDA in the FED­
ERAL REGISTER of August a, 1m (38 FR 
21442), 

(c) No certificaw holder may use an 
X-ray system after the system 1s ini­

§108.17 

tlal1y Installed or after it has been 
moved from one location to another, 
unless a ra.dia.tion survey is conducted 
which shows that the system meets the 
applicable performance standa.rds in 21 
CFR 1020.40 or guidelines published by 
the FDA in the FEDERAL REGISTER of 
August S, 1973 (38 FR 21442) except that 
a radiation survey is not required for 
an X-ray system that is moved to an­
other location if the certifica.te holder 
shows: that the system is so designed 
that it can be moved without altering 
its performance. 

(d) No certifIcate holder may uSe an 
X-ray system that 1s not in full compli­
ance with any defect notice or modi­
fication order issued for that system by 
the FDA, unless that Administration 
has advised the FAA that the deteot or 
failure to comply does not create a. sig­
nificant risk or injury, including ge­
netic injury, to any person, 

(e) No certificate holder may use an 
X-ray system to inspect carry-on or 
chocked articles unless a sign is posted 
in a conspicuous place at the screening 
station and on the X-ray system which 
notit'ics passengers that such items are 
being inspected by an X-ray and ad­
vises them to remove all X-ray, sci­
entific, and high-speed film from carry­
on and checked articles hefore Inspec~ 
tion. This sign sha.H also advise paB~ 
sengers that they may request that an 
inspeotion be made of their photo­
graphic equipment a.nd f11m packages 
wtthout exposure to an X-ray system, 
If the X-ray system exposes any carry­
on or checked articles to more than 1 
milliroentgen during the inspection, 
the certificate holder shall post a sign 
which advises passengers to remove 
film of aU kinds from their articles be­
fore inspection. If requested by pas­
sengers, their photographic equIpment 
and film packages shall be lnspected 
without exposure to a.n X-ray system. 

(f) Each certificate holder shall 
maintain a.t least one copy of the re­
sults of the most recent radiation sur­
vey conducted under paragraph (b) or 
{c) of this section and shall make it 
available for inspect10n u:pon request 
by the Administrator at each of the 
following locations: 

(1) The certificate holder's pr1ncipa1 
business office; and 
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(2) The place where the X-ray system 
is in operation. 

(g) The American Society for Testing 
and Materials Standard }I~792-82, "De­
sign and Use of Ionizing Radiation 
Equipment for the Detection of Items 
Prohibited in Controlled Access 
Areas," described in this section is in­
corporated by reference herein and 
made a part hereofpUTsuant to 5 U.S,C, 
552(9.)(1), All persons affected by these 
amendments may obtain copies of the 
standard from the American Society 
for testing and Materials, 1916 Race 
Street. Philadelphia, PA 19103, In addi­
tion. a copy of the standard may be ex­
amined at the FAA Rules Docket, 
Docket No. 24115. 800 Independence Av­
enue, SW" Washington, DC, weekdays, 
except Federal holidays, between 8:30 
a.m. a.nd 5 p,m. 

(h) Each certificate holder shan com­
ply with X-ray operator duty time Hm­
ita-tiona specified in its security pro­
gram, 
[Doc. No, 106, 46 FR 3786, Ja:o, 15, 1981, as 
amended by Arndt, lOB-I, 50 FR 25656, June 
20, 1985; Arndt, 100--10, 00 Io'R 4l425, Aug_ 20. 
1991; Arndt. 1~11, 55 FR 48.'173, sept. 24, 1991] 

§ 108.18 Security Directives aDd Infor­
mation Circulars, 

(a.) Each certificate holder required 
to have an approved security program 
for passenger operations shall comply 
with ea.ch Security Directive issued to 
the certifica.te holder by the Director 
of Civil Aviation Security, or by any 
person to whom the Director has dele­
gated tlle authority to issue Security 
Directives, withln the time prescribed 
in the Security Directive for compli­
ance, 

(b) Each oertificate holder who re­
ceives a Security Directive shall--­

(1) Not later than 24 hours after de­
livery by the FAA or within the time 
prescribed in the Security Directive, 
acknowledge receipt of the Security 
Directive; 

(2) Not later than 72 hours after de~ 
livery by the FAA or within the time 
prescribed in the Security Directive, 
specHy the method by whiCh the cer~ 
tificate holder has implemented the 
measures in the Security DirectiVe; 
and 

(3) Ensure that information regard­
ing the Security Directive and meas­

14 CFR Ch. I (1-1-1)1 Edition) 

ures implemented in responso to the 
Security Directjve are distrlbuted to 
specified personnel as prescribed in the 
Security Directive and to other perw 

sonnel with an operational need to 
know. 

(c) In the event that the certificate 
holder is unable to implement the 
measures contained in the Security Di­
rective, the certificate holder shall 
submit proposed alternative measures, 
and the basis for submItting the alter­
native measures, to the Director of 
Civil Aviation Securit~~ for a.pprova.l. 
'!'he certificate holder shall submit pro~ 
pOsed alternatlve measures within the 
time prescribed in the Security DIrec­
tive. 'l'he certificate hoider sha1l1mple­
ment any alternative measures ap­
proved by the Director of Civil A via­
tion Security. 

(d) Each certificate holder who re~ 
ceives a Security Directive or Informa­
tion Circu)a.r and each person who re­
ceives information from it. Security Di­
rective or Informa.tion Circular shan­

(1) Restrict the availab1lity of the Se­
cunty Directive or Information Cir­
cular and information contained in the 
Security D1rective or the Informa.tion 
Circular to those persons with an oper~ 
ationai need to know; and 

(2) Refuse to relea.se the Security Di­
rectIve or Information Circula.r and m­
formation regarding the Security Di­
rective or Informa.tion Circular to per­
sons other than those with an oper­
ational need to know without the prior 
written consent of the Director of Civil 
Aviation Security. 
(Approved by the Q!fJce of MlUlagement and 
Budget under control number 2120--0098) 

(000. No_ 25953,54 FR 28984, July 10, 1009] 

n08.19 Security threat. and proce­
dures. 

(a) Upon receipt of a specific and 
credible threat to the security of a. 
flight, the certjficate holder shall­

(1) Immediately notifY the ground 
and in-flight security coordinatcrs of 
the threat, any evaluation thereof, and 
any countermeasures to be appl1ed; and 

(2) Ensure that the in-flight security 
coordinator notifies the fljght and 
cabin crewmembers of the threa.t, any 
evaluation thereof, and any counter­
mea.sures to be applied. 
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(b) Upon rece"lpt of a bomb threat 
against a specific airplane, each certlfi~ 
cate holder shall attempt to determine 
whether or not any explosive or incen­
diary ia aboard the airplane involved 
by doing the following: 

(1) Conducting a security inspection 
on the ground before the next flight or. 
if the airplane is in flight, 1mmediately 
after its next landing. 

(2) If the airplane is being operated 
on the ground, advising the pilot in 
command to immediately Bubmjt the 
airplane for a security inspection, 

(3) 1f the airplane ie in flight, imme­
diately advising the pilot in command 
of all pertinent information available 
so that neCessary emergency action 
can be taken, 

(0) Immediately upon receiving Infor~ 
matioD that an act or suspected act of 
air piracy has been committed. tbe cer­
tificate holder shall notify the Admin~ 
istrn.tor. If the airplane is in airspace 
under other than United States juris~ 
diction, the certWcate holder shall 
also notlfy the appropriate authorities 
of tbe State in whose territory the air­
plane is located and, if the a.lrplane is 
in flight. the approprjate authorities of 
the State in whose territory the air­
plane is to land. Notification of the ap­
propriate air tra.ffic controlling author­
ity is sufficjent action to meet this re­
quirement, 
(Doc. No, 100, 46 FR 3786, Jan. 15, 1001, as: 
amended by Arndt, 10fl-.-4. 51 FR 1352, Jan. 10, 
1966; Amdt.lOO·{!, 56 FR 27869, June 17,1991] 

§ 108.20 UH of explosives detection 
systems. 

When the Admjnistrator shall require 
by amendment under §lOB.25, each cer­
tifica.te holder required to conduct 
screening under a security program 
shall use an explosive detection system 
that has been approved by the Admin­
istrator to screen checked baggage on 
interna.tional !l1ghts in accordance 
with the certificate holder's security 
program. 
[Doc. No. 25956, 54 FR 3£946, Sept, 5, 1989] 

§ 108.21 Carriap of passengers under 
the control of armed law enforee~ 
ment escorts. 

(a) Except as provided in paragraph 
(e) of this section, no certificate holder 
required to conduct screening under a 

§ 108.21 

security program may carry a pas­
senger in the custody of an armed law 
enforcement eacort aboard an airplane 
for WhiCh screening is required unless-­

(1) The armed law enforcement escort 
is an official or employee of the United 
States, of a State or political subdivi­
sion of a State, or a municipality who 
is required by appropriate authority to 
maintain custody and control over an 
individual aboard an aIrplane: 

(2) The certificate holder is notified 
by the responsible government entlty 
at least 1 hour, or in case of emergency 
as soon as posa1ble, before departure­

(1) Of the Jdentity of the passenger to 
be carried and the flight on which it 1s 
proposed to carry the passenger; and 

(ii) Whether or not the passenger is 
considered to be in a maximum risk 
category; 

(3) If the passenger is considered to 
be in a maximum risk category. that 
the passenger is under the control of at 
least two armed law enforcement es­
corts and no other passengers are 
under the control of those two law en­
forcement escorts; 

(4) No more than one passenger who 
the certificate holder has been notified 
is in a maximUm risk category is car­
ried on the airpla.ne; 

(5) If the pa.88enger is not considered 
to be in a maximum risk category, the 
passenger 1s under the control of at 
least one a.nned law enforcement es­
cort, and no more than two of these 
persona are carried under the control of 
anyone law enforcement escort; 

(6) The certif1cate holder is assured, 
prior to departure, by each law enforce­
ment escort that­

(1) The officer 1s equipped with ade~ 
quate restraining devices to be used in 
the event restraint of any passenger 
under the control of the escort becomes 
necessary; a.nd 

(i1) Each passenger under the control 
of the escort has been searched and 
does not have on or about his or her 
person or property anything that can 
be used as a deadly or dangerous weap~ 
on; 

(7) Each passenger under the -control 
of a law enforcement escort is- ­

(0 Boarded before any other pas­
sengers when boarding at the airport 
where the flight originates and 
deplaned at the destination after all 
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other deplaning passengers have 
deplaned; 

(H) Seated in the rear~most passenger 
sOat when boarding at the airport 
where the flight originates; and 

(iii) Seated. in a. Beat that is neither 
located in any lounge area nor located 
next to or directly across from any 
exit: and 

(8) A law enforcement escort having 
control of a passenger 15 seated be­
tween the passenger and anya.isle. 

(b) No certificate holder operating an 
airplane under paragraph {a) of this 
section may­

(1) Serve food, beverage, or provide 
metal eating utensils to a passenger 
under the control of a law enforcement 
escort while aooard the airplane unless 
authorized to do so by the law enforce­
ment escort. 

(2) Serve a law enforcement escort or 
the pa.asenger under the control of the 
escort any alcoholtc beverages while 
aboard the airplane. 

(c) Each law enforcement escort car­
ried under the provlsions of paragraph 
{a) of this section shall, at all times, 
accompany the paSSenger under the 
control of the escort and keep the pas­
senger under tlUrvell1a.nco whUe aboard 
the airplane, 

(d) No law enforcement escort carried 
under paragraph (0) of this section or 
any passenger under the control of the 
escort may drink a.lcOhOlic beverages 
while a.board the airplane. 

(e) This section does not apply to the 
carnage of passengers under voluntary 
protectlve escort. 

§ 108.23 Training. 
(a) No cert1ficate holder may use any 

person as a Security Coord1nator un­
lees. with1n the preceding 12 calendar 
months, that person has Mtlsfactorily 
completed the security training as 
specified in the certificate holder's ap­
proved security program, 

(b) No certificate holder may use a.ny 
person as a crewmember on any domes~ 
tic or international :{light unless with­
in the preceding 12 calendar months or 
within the tlme period speCified in an 
Advanced Qualification Program ap­
proved under SFAR 58 that person has 
satisfactorily completed the security 
training required by §12UI7(b)(3)(v) or 
§135.33!(b)(3)(V) of this chapter and as 
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specified in the certificate holder"s ap­
proved security program. With respect 
to training conducted under § 121.417 or 
§ 135.331, Whenever a crewmember who 
1s required to take recurrent training 
completes the training in the calendar 
month before Or the calendar month 
after the calendar month in which that 
training is required. he is considered to 
have completed the training in the cal­
endar month in which it was required. 

[Doc. No. 2<1719. 50 FR 26893, July 16, 1986, as 
amended by Arndt. lOH, 55 FIt 40275. Oct. 2, 
1990] 

§ 108.25 Approval of security programs 
and amendments. 

(a) Unless otherwIse authorized by 
the Administrator, each certificate 
holder requIred to have a security pro~ 
gram for a PMsenger operatIon shall 
submit its proposed security program 
to the Administrator for approval at 
least 90 days before the date of tho ln~ 
tended :passenger opera-tiona. Within 30 
days after receiving the program, the 
Administrator either approves the pro­
gram or notifies the certificate holder 
to modify the program to comply with 
the applicable requirements of this 
part. The certificate holder may peti ­
tlon the Administrator to reconsider 
the not1ce to modify \'.'ithin ao da.ys 
a.fter re<::e1ving the notice, and. except 
in the case of an emergency requiring 
immediate act10n in the interest of 
safety, the filing of the petition stays 
the notice pending a decision by the 
Administrator. 

(0) The Administrator mas amend an 
approved security program if it is de~ 
termined that safety and the public In­
terest require the amendment. as fol­
lows: 

(l) The Administrator notifies the 
certificate holder, in writing, of the 
proposed amendment. fixing a period of 
not less than 30 days within which it 
may submit written information, 
views, and arguments on the amend­
ment. 

(2) After considering all relevant ma­
terial, the Administrator notifies the 
certif1ca.te holder of any amendment 
adopted or rescinds the not1ce. The 
amendment becomes effective not less 
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than 30 days after the certificate hold­
er receives the notice. unless the cer­
tificate bolder petitions the Adminis­
trator to reconsider the amendment, in 
which case the effective da.te 1s sta.yed 
by the Administrator. 

(3) If tho Administrator finds that 
there 18 an emergency requiring imme­
diate action with respect to safety In 
air transporta.tion or in a.ir commerce 
that makes the procedure in tlUs para­
graph impracticable or contrary to the 
pUbl1c interest, the Administrator ma.y 
issue an amendment. effective without 
stay, on the date the certificate holder 
roceives notice of it. In such a case, the 
Administrator incorporates the find­
ings, and a briM statement of the rea­
sons for it. in the notice of the a.mend­
ment to be adopted. 

(0) A certificate holder may submit a 
request to the Administrator to a.mend 
its program. The application muet be 
riled with the Administrator at least 30 
days before the date it proposes for the 
a.mendment to become effect1ve, unless 
a shorter period is allowed by the Ad­
ministrator. Within 15 days after re~ 
caiving a proposed amendment, the Ad­
ministrator either approves or denies 
the request. Within 3(l days a.fter re­
ceiving from the Administrator a no­
tice of refusal to approve the applica­
tion for amendment. the applicant ma.y 
petItion the Administra.tor to recon~ 
sider the refusal to amend, 

§ 108.27 Evidence of compliance. 
On request of the AdminiStrator, 

each cert.ificate holder shall provide 
evidence. of compliance with this part 
and its approved security program. 

[Doc. No. 24719. 50 FR 26894, July 1I;'i, 1985; 50 
FR 35535, Aug. 30, 1985; 51 FR 44S15, Dec. 12, 
1986] 

§ 108.29 Standards for l!Iecurity over.. 
sight, 

(a) Each certificate holder shall en­
Sure tha.t: 

(1) Each person performing a. Becu~ 
rity-related function for the certificate 
holder has knowledge of the provislons
of this part 100, applicable Security Di­
rectives and Information Circulars pro­
mulgated pursuant to §lOS.18, and the 
certificate holder's security program 
to the extent that the performance of 
the functjon imposes a need to know. 

§I08.31 

(2) Daily, a. Ground Security Coordi­
nator at each airport: 

(1) Reviews all security-related func­
tions for effectiveness and compliance 
with this part, the certificate holder's 
security program, and applica.ble Secu­
rity Directives; and 

(i1) Immediately Injtiates corrective 
action for each instance of noncompli­
ance. with this part, the certificate 
holder's security program, and applica­
ble Security Directives. 

(b) The requirements prescribed in 
paragraph (3.) of this section apply to 
all security~related functlons per­
formed for the certificate holder 
whether by a direct employee or a con­
tractor employee. 

[Doc. No. 26522, 56 FR 41425, Aug. 20, 1991] 

§ 108.31 Empw,}"Illent standards for 
screening personnel. 

(a) No certificate holder shan use any 
person to perform any screening func­
tion, unless that person has: 

(1) A higb school dIploma, a. General 
Equivalency Diploma, or a combina­
tion of education and experience which 
the certificate bolder has determined 
to have equipped the person to perform 
the duties of the position; 

(2) Basic aptitudes and physica.l ahili ­
ties including color perception, visual 
and aural acuity, physical coordina­
tion, and motor skille to the follOWIng 
standards: 

(1) Screeners operating X-ray equip­
ment must be able to distinguish on 
the X-ra.y mon.ltor the appropriate im­
ag1ng standard specified in the cerUfi­
cate holder's security program. Wher­
ever the X-ray system displays colors, 
the operator must be able to perceive 
each color; 

(U) Screeners operating any screen­
ing equipment must be able to distin­
guiSh each color displayed on every 
type of screenIng equipment and ex­
plain what each color signifies; 

(iii} Screeners must be able to hear 
and respond to the spoken voice and to 
audible ala.rms 8"enerated by screening 
equipment m an active checkpoint en­
vironment; 

(Iv) Screeners performing physical 
searches or other rela.ted operations 
must be able to efficiently a.nd thor­
oughly ma.nipulate and handle such 
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baggage, containers, and other objects 
subject to security processing; and 

(v) Screeners who perform pat-downs 
or hand-held metal detector searches of 
persons must have sufficient dexterity 
a.nd capability to conduct those proce­
dures On all pa.rts of the persons' bod­
ies. 

(3) The ability to read. speak, and 
write EngliSh well enough to: 

(1) Carry out written and oral in­
structions regarding the proper per­
formance of screening duties; 

(11) Rea.d English language identifica­
tion media., credentials. a.irline tickets, 
and labels on items normally encoun­
tered in the screening process; 

(Hi) Provide direction to and under­
stand and answer questions from 
English-speaking persons undergoing 
screening; and 

(Iv) Write incident reports and state­
ments and log entries into security 
records in the English language, 

(4) Satisfactorily completed all ini~ 
tial, recurrent. and approprlate specjal~ 
ized training required by the certifi ­
cate holder's security program, 

(b) NotWithstanding the provisions of 
paragraph (a){4) of this sectlon, the cer­
tificate holder may use a person during 
the on-the-job portion of training to 
perform security functions provided 
that the perSOn is closely supervised 
and does not make independent judg~ 
ments aa to whether persona or prop­
erty may enter a sterile area or air ­
craft without further inspection, 

(0) No certificate holder shall use a 
person to perform a screening function 
after that person has failed an oper­
ationa] test related to that function 
until that person haa successfully com~ 
pleted the remedial training specified 
in the certificate holder's security pro­
gram. 

(d) Each certificate holder shall en­
sure that a Ground Security Coordi~ 
nator conducts and documents an an­
nual evaluation of each person assigned 
screening duties and may continue 
that person's employment in a screen­
lng capacity only upon tho determina." 
tion by that Ground Security Coordi~ 
nator that the person: 

(1) Has not suffered a significant dim­
inution of any physIcal ability requlred 
to perform a screening function since 
the last evaluation of those abilities; 

14 CFR Ch. I (1-1-(11 Edition) 

(2) Has a satisfactory record of per­
formance and attention to duty; and 

(3) Demonstrates the current knowl­
edge and skills necessary to cour­
teously, vigilantly. and effectively per­
form screening functions. 

(e) Para.graphs (a.) through (d) of this 
section do not apply to those screening 
functions conducted outside the United 
States over which the certificate hold­
er does not have operationa.l control. 

(f) At locations outside the United 
States where the certifica.te holder has 
operational control over a screening 
function, the certificate holder may 
use screenets who do not meet the reM 
quirements of paragraph (a.)(3) of this 
section, provided tha.t a.t least one rep.­
resentative of the certificate holder 
who has the ability to functionally 
read and speak EngUSh is present whlle 
the certificate holder's pa.ssengers are 
undergoing security processing. 

(Doc. No. 26522, 56 FR 41425, Aug, 20,1991) 

§ 108.33 Employment historyt 

verifieation and criminal history
records checks. 

(a) Scope. The following persons are 
within the scope of this Beetlon: 

0) Each employee or contractor em~ 
ployee covered under a certification 
made to an airport operator, pursuant 
to §107.3Hn) of this chapter, made on or 
after November 23, 1998. 

(2) Each individual issued air carrier 
identification media that one or more 
airports accepts as airport approvod 
media for unescorted access within a 
security identification display area 
(aIDA) as described in § 107.25 of this 
chapter, 

(3) Each individual assigned. after 
November 23, 1998, to perform the fol­
lowtng functions;

to Screen passengers or property 
that will be carried in a cabin of an air­
craft of an air carrier required to 
screen pa.asenger& under this part, 

(11) Serve as an immediate supervisor 
(checkpoint secur.ity supervisor (CSS», 
or the next supervisory level (shift or 
site supervisor), to those individuals 
described in paragraph (a)(3)(i} of this 
section. 

(b) b'mployment history investigations 
required, Each air carrier must ensure 
that, for each jndivjdual described in 
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paragraph (a) of this section, the fol­
lowing requirements are met: 

(1) The individual has satisfactorily 
undergone Part 1 of an empioyment 
history investIgation. Part 1 consists 
of a review of the previous 10 years of 
empioyrnent history and verificatJoDs 
of the 5 employment years preceding 
the date the employment hiatory inves­
tigation ia initiated as provided in 
paragraph (0) of this seemon; and 

(2) If requIred by pa.ragraph (0)(5) of 
this section, the individual haa satis­
fied Part 2 of the employment hlstory 
investigation. Part 2 is the process to 
determine if the individual has a. crimi­
nal record, To satisfy Part 2 of the In­
vestlgation the criminal records check 
must not disclose that the individual 
haa 'been convicted or found not guilty 
by reason of insanity, in any jurisdic­
tion, during the 10 years ending on the 
date of such investigation, of any of 
the crimea Hsted below: 

(i) Forgery of certificates, faise 
marking of a.ircraft, and other aircraft 
registration viola.tion, 49 U.S.C. 46306; 

(11) Interference with air navigation, 
49 U.S.C. 46308; 

(iii) Improper tmnsportation of a. 
hazardous materia.i, 49 U.S.C. 4.6312; 

(iv) Aircra.ft piracy, 49 U,S.C. 46502; 
(V) Interference with flightcrew 

members or flight attendants, 49 U.S.C, 
46504: 

(vi) Commission of certain crimes 
aboard aircraft in flight, 49 U .S.C. 
46506; 

(v1!) Carrying a weapon or explosive 
aboard aircraft, 49 U.S.C. 46505:; 

(Viii) Conveying false information 
and threats, 49 U.S.C. 46507~ 

Ox) Aiwraft piracy outside the spe­
cial aircraft Jurisdiction of the United 
Stat.., 49 U.S.C. 46502(b): 

(x) Lighting violatlons involving 
transporting controlled substances, 49 
U.S.C.46315: 

(xi) Unlawful entry into an aircraft 
or airport area that serves air carriers 
or foreign a.lr carriers contrary to es­
tablished security requirements, 49 
U.S.C. 46314; 

(Xli) Destruction of an a.ircraft or alf ­
craft facility, 18 U .S.O. 32; 

(xiii) Murder; 

(xtv) Assault with intent to murder: 

(xv) Espionage; 

(xv1) Sedition; 
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(xv11) Kidnapping or hostage ta.king; 
(xVjii) Treason; 
(xix) Rape or aggravated sexua.l 

abuse: 
(XX) Unlawful possession, use, sale, 

distribution, or manufacture of an ex­
plosive or weapon; 

(xxi) Extortion; 
(xxii) Armed robbery; 
(xxlii) Distribution Of, Of intent to 

distribute, a controlled substance; 
(XXiv) Felony arson; or 
(xxv) Conspiracy or attempt to com­

mit any of the aforementioned crimi­
na.l acts, 

(c) Investiga.tive steps. Part 1 of the 
employment history investigations 
must be completed on all persons de­
scribed 1n paragraph (a) of this section. 
If required by paragraph (0)(5) of this 
section, Part 2 of the employment his­
tory investigation must also be com~ 
plated on ali persons listed in pa.ra­
graph (n.) of this section. 

(1) The individual must provide the 
following information on an applica­
tion: 

0) The individual's full name.includ­
ing any aliases or nicknames; 

(it) The dates, names, phone numw 
oers, and addresses of previous employ­
ers, with explanations for a.ny gaps in 
employment of more than 12 consecu­
tive months, during the previous 10­
year period; 

(iii) Any convictions during the pre~ 
vious lO-year period of the crimes list ­
ed in para.graph (b)(2) of this aection. 

(2) The air carrier must include on 
the appiication form a notifiCation 
that the individual will be subject to 
an employment hIstory Verification 
and possibly a criminal records check. 

(3) The air carrier must verify the 
identity of the individual through the 
presenta.tion of two forms of 1dentifica~ 
tion, one of which must bear the indi­
vidual'a photograph. 

(4) The air carrier must verify the In~ 
formation on the most recent 5 years of 
employment history required under 
paragraph (C){l)\1i) of this section. In­
formation must be verified in writing, 
by documentatlon, by telephone. or in 
person. 

(5) If onc or more of the conditions 
(triggers) listed in §l08,33(c)(5) (1) 
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through (iv) exist. the employment his­
tory investigation must not be consid­
ered complete unless Part 2 is acCOm­
plished, Only the air carrier may ini­
tiate Put 2, Part 2 cons1sts of a com­
parison of the individual's fingerprints 
aga.inst the fingerprint files of known 
criminals maintained by the Federal 
Bureau of Investigation (FBI), The 
comparison of the individual's finger­
prints must be processed through the 
FAA. The air carrier may request a 
check of the individual's fingerprint­
based criminal record only if one or 
more of the following conditions exist: 

(1) The 1l'ldividua,l does not satisfac­
torily aooount for a period of unem­
ployment of 12 consecutive months or 
more during the previous lO-year pe­
riod. 

(ii) The individual is unable to sup­
port statements made on the applica.­
tion form. 

(111) There are significant inconsist ­
encies in tho informa.tion provided on 
the appl1cation, 

(iV) Information becomes ava.ilable to 
the air carrier during the investigation 
indicating a. posslble conviction for one 
of the crimes listed in paragraph (b)(2) 
of this section. 

(d) Individual notification. Prior to 
commencing the criminal records 
check, the a1r carrier must notify the 
affected individuals and identifY a. 
point of contact for follow-up, An indi· 
vidual who chooses not to submit fin­
gerprints may not be granted 
unescorted access privilege and may 
not be allowed to hold screener or 
sCreener supervisory posItions. 

(e) Ftngerprint processing. If a finger­
print comparison is necessary under 
paragraph (c)(5) of this section to com­
plete the employment history inves­
tigation the air carrier must collect 
and process C1ngorprints in the fol­
lOWIng manner: 

(1) One set of legible and class:ifiable 
fingerprints must be recorded on fin­
gerprint carde approved by the FBI and 
distributed by the FAA for this pur­
pose. 

(2) The fingerprints must be obtained 
from the individual under direct obser~ 
vation by the air carrier or a law en­
forcement officer. Individuals submit~ 
ting their fingerprints must not take 
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possession of their fingerprint card 
after they have been fingerprinted. 

{3} The identify of the individual 
must be verified a.t the time finger­
prints are obtained, The individual 
must present two forms of identifica­
tion, one of which must bear the indi­
vidua.l's photograph, 

(4) The fingerprint card must be for­
wa.rded to FAA at the location speci­
fied by the Administrator. 

(5) Fees for the processing of the 
criminal records checks are due upon 
application. Air carriers must submit 
payment through corporate check. 
cashier's check, or money order made 
payable to "U.S. FAA,n at the des­
ignated rate for each fingerprint card. 
Combined payment for multiple appli ­
cations is acceptable. The dosignated 
rate for processing the fingerprint 
cards is available from the local FAA 
security office. 

(f) Determination of arrest status. In 
conducting the criminal record check.!) 
required by this sect1on. the air carrier 
must not consider the employment his­
tory investigation complete unless it 
investiga.tes arrest information for the 
crimea listed In paragraph (b}(2) of this 
section for which no disposition has 
been recorded and makes a. determjna~ 
tion that the arrest did not result in a 
disqualifYing conViction. 

(g) Availability and correction of FBI 
records and notification of disqualtfica­
tion. (1) At the time Pa.rt 2 is initia.ted 
and the fingerprlnts a.re collected, the 
air carrier must notify the individual 
that a copy of the crImInal record re~ 
ceived from the FBI win be made avail~ 
able to the individual If requested in 
writing, When requested in writing, the 
air carrier must make availa.ble to the 
individual a copy of any criminal 
record received from the FBI. 

(2) Prior to making a final decision 
to deny authorization to an individual 
described in paragraph (a) of this sec~ 
tion, the air carrier must advise the in~ 
dividual that the FBI crimina.l record 
discloses information that would dIs­
qualify him/her from posltions covered 
under thIs rule and provide himJber 
with a copy of their FBI record if re­
quested. 

(3) The a.ir carrier must nottfy a.n in­
dividual that a final decision has been 
made to forward or not forward a letter 
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of certification for unescorted access 
to the a.irport operator, or to grant or 
deny the individua.l authority to per­
form screening (unctions Hated under 
paragraph (a){3) of this section. 

(h) Corrective actton by the individual, 
The individual may contact the local 
juriSdiction responsible for the infor~ 
rna.tion and the FBI to complete or cor­
fect the information contained in his! 
her record before the a:1r carrier makes 
any decision to withhold htather name 
from a certification. or not grant au­
thorization to perform screening func­
tions subject to the fo11owing condi~ 

tiona: 
(1) Within 30 days after being advised 

that the criminal record received from 
the FBr discloses disqualifying infor~ 
mation, the individual must notify the 
a.ir carrier. in writing, of hlather intent 
to correct any information believed to 
be inaccura.te, 

(2) Upon notification by an 1ndividual 
that the record has been corrected, the 
air carrier must obta.ln a. copy of the 
revised FBI record pr10r to making a 
final determination, 

(3) If no not,jfication is received with­
in 30 days, the air carrier may make a 
final determInation. 

(i) Limits on dissemination of results. 
Criminal record information provided 
by the FBI must be used solely for the 
purposea of this section, and no person 
may disseminate the results of a crimi­
nal record cheCk to' anyone other than: 

0) The individual to whom the record 
perta.ins or that individual's authorized 
representative; 

{2} Air carrier officials with a need to 
know; and 

(3) Others designated by the Adminis­
trator. 

(1) Employment status while awaiting 
criminal record checks, Individuals who 
have submitted their fingerprints and 
are awaiting FBI results may perform 
work details under the folloWing condi­
tions; 

(1) Those seeking unescorted access 
to the SIDA must be escorted by some­
one who has unescorted SIDA access 
privileges; 

(2) Those applicants seeking posi­
tions covered under paragraphs (a)(3} 
and (a)(4) of this section, may not exer­
cise any independent judgments re­
garding those functions, 
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(k) Recordkeeping, (l) The air carrier 
must physically maintain and control 
Part 1 employment history inveetiga--. 
tion tile until ISO days after the termi­
nation of the individual'S authority for 
unescorted access or termination from 
positions covered under paragraph 
(a)(3) of this section. Part 1 of the em­
ployment history investigation, com~ 
pleted on screening personnol muet be 
maintained at the airport where they 
perform screening functions. Part 1 of 
the employment history investiga.tion 
file must consist of the following: 

(i) The application; 
(11) The employment verification in­

formation obtained by the employer; 
(iii) the names of those from whom 

the employment verification informa­
tion was obtained; 

(jv) Tho date and the method of how 
the contact was made~ and 

(v) Any other information as required 
by the Administrator. 

(2) The air carrier must phy5ically 
maintain, control and when appro­
priate destroy Part 2, the criminal 
record file, fDr each individual for 
whom a. fingerprint comparison has 
been made. Part 2 must be maintained 
tor ISO days after the termination of 
the individual'a authority for 
unescorted accoas or after the lndi­
vidual ceases to perform screening 
functions. Only direct a.ir carrier em­
ployees may ca.rry out Pa.rt 2 respon­
sibilities. Part 2 must consist of the 
following: 

(1) The results of the record check; or 
(11) Certification from the air carrier 

that the check was completed and did 
not uncover a disqualifying conviction. 

(3) The files required by this para.­
graph must be ma.intained in a manner 
that 1s acceptable to the Administrator 
and in a manner that protects the con­
fidentiality of the individuaL 

(1) Continuing responsibHities. (l) Any 
individual authorized to have 
unescorted access privilege to the 
SIDA or who performs functions cov­
ered under paragraph {a)(3} of this sec­
tion, who Is subsequently convIcted of 
any of the crimes listed in paragraph 
(b)(2) of this section must, within 24­
hours, report the conviction to the air 
carrier and surrender the SInA access 
medium or any employment related 
identification medium to the issuer. 
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(2) If information hecome-s available 
to the air carrier indica.ting that an inM 
dividual has a possible conVlctiou for 
Que of the disqualifying crimes in para· 
graph (b)(2) of this section, the air car­
rier must determine the status of the 
conviction and, if the conviction is 
confirmed: 

(i) Immediately revoke access au­
thorization for une:scorted aCCess to 
the SIDA; or 

ti1) Immediately remove the indi­
vidual from screening functione cov­
ered under paragra.ph (a)(3) of thie sec­
tion, 

(m) Air carrier responsibility> The air 
carrier mu.et: 

(1) Designate an indtvidual(s), in the 
security program, to he responalble for 
maintaining and controlling the ern­
p)oyment history invest1gation for 
thO$O whom the air carrier has made a 
certification to an airport operator 
under §107,31(n)(1) of this chapter and 
for destroying the criminal record fUea 
when their maintenance is no longer 
required by paragraph (k)(2) of this sec­
tion. 

(2) Designate indlvidual(s), in the ae­
curtty program, to maintain and con­
trol Part 1 of the employment history 
investigations of acreeners whose f1les 
must 00 maintained at the location or 
statton where tho screener is per­
forming his or her duties. 

(3) Designate individual(s), in the se­
curity program, to serve as the contact 
to receive notificatlon from an indi­
vidua.l a.pplying for either unescorted 
acce..ss or those seeking to perform 
screening functions of his or her intent 
to seek correction of his 01' her crimi­
nal record with the FBI. 

(4) Designate an indlvidual(sJ. in the 
security progra.m, to maintain and con­
trol Part 2 of the employment history 
investigation file for all employees, 
contractore, or others who undergo a 
fingerprint comparison at the request 
of the air carrier. 

(5) Audit the employment history in­
vestigations performed in accordance 
with this section, The audit process 
must be set forth in the air carrier ap­
proved security program. 

[Doc. No. 28859, 6,1: fl'R 51220, Sept. 24, Hi98; 63 
FR 60418, Nov, 9, 1m) 
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Sec. 
109.1 Applicability. 
109.3 Security program, 
109.5 	 Approval of lHlCurlty programs and 

arnendmente. 

AUTHORITY: 49 U.S.C. l06(g}, 5]03, 40113, 
40119. 44701-44702, 44705, 449(11-41905, 41001, 
11913-44911,14932,14935-44936,46105. 

§ 109.1 AppUeability. 
(a) This part prescribes aviation se­

curity rules governing each air carrier, 
1ncluding each air freight forwarder 
and each coopera.tive shippers' Msocia­
tion. engaged indirectly in a.ir trans­
portation of property; 

(b) For the purposes of this part, 
property means any package cargo. 

[Do('" No. 19840, 11 FR 72345, Dec. 13, 1919J 

4109.3 Security program. 
(a.) Each indirect air carrier shall 

adopt and carry out a security program 
that­

(1) 18 designed to prevent or deter the 
unauthorized introduction of any ex~ 
plosive or incendiary device into any 
packa.ge cargo intended for carriage by 
air; 

(2) Is in writing and signed by the 
carrier or any person delegated author­
ity in this matter; 

(3) Includes a system of security safe~ 
guards acceptable to the Adminis­
trator; and 

(4) Hae been approved by the Admjn­
i.etrator, 

{b) Each indirect air carrier aball 
maintain at least one complete copy of 
its security program at its principal 
business office, and a complete copy or 
the pertinent portions of its security 
progra.m or appropriate implementing 
instructiona at each office where paCK­
age cargo is accepted, and shall make 
those documents ava.ilable for inspec­
tion upon request of a.ny Civil Avlatlon 
Security Special Agent. 

(c) Each indirect air carrier sha.ll ­
(1) Restrict the distribution, disclo­

sure, and vailabUity of sensitive secu­
rity information. as defined in part un 
of this chapter, to persons with a need­
tO~know; and 

(2,1 Refer requests for sonaitive secu­
rity information by other persons to 
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