





On September 5, 2023, this court was presented with documents indicating that a settlement
had been reached in the four cases in which injunctive relief was sought — Payne v. de Blasio, No.
20-cv-8924; People of the State of New York v. City of New York, et al., No. 21-cv-37" Gray, et
al. v. City of New York, et al., No. 21-cv-6610; and Rolon, et al. v. City of New York, et al., No.
21-cv-2548.! In order to settle the claims for injunctive relief, the NYPD agreed, inter alia, to
update, and in some cases change, certain procedures associated with the policing of mass
demonstrations.

The New York Attorney General, the Individual Plaintiffs* and the City Defendants?
(collectively the “Settling Parties™) presented the court with three documents: (1) a stipulation of
settlement (the “Settlement™); (2) a proposed order; and (3) a motion to dismiss the four complaints
pursuant to Rule 41(a)(2) (the “Motion to Dismiss”). (Dkt. Nos. 1099, 1099-1, 1099-2). The
Settlement itself calls for considerable court involvement in its execution. However, as these were
not class actions or otherwise subject to any statute empowering the court to “approve” the
Settlement, it appeared to the court (at first) that the appropriate thing to do was to grant the Motion
to Dismiss and retain jurisdiction to enforce the stipulated Settlement.

The Settling Parties included almost everyone involved with the litigation — the various
plaintiffs (includii the New York State Attorney General), the City, all individually named
defendan including current and former employees of the City and NYPD  as well as the
Sergeants Benevolent Association (“SBA”) and the Detectives” Endowment Association (“DEA”),

two police unions that were granted leave to intervene by this court after the Second Circuit ordered

! The class actions Sierra et al. v. City of New York et al., 20-cv-10291, and Wood v. De Blasio et al., No 20-cv-
10541, settled separately and are not the subject of any application presently before the court.

2 Plaintiffs in Payne, People of New York, Gray, and Rolon (collectively, the “Individual Plaintiffs™).

3 Defendant City of New York, and Union Intervenors Sergeants Benevolent Association and Detectives’
Endowment Association (collectively, the “City Defendants™).
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me to allow the Police Benevolent Association (“PBA”) to intervene. See In re New York City
Policing During Summer 2020 Demonstrations, =7 F.4th 792, 795 (2d Cir. 2022); (Dkt. No. 585).

The only party to the lawsuit that did not s* 1 on to the Settlement was Defendant-
Intervenor PBA, the union that represents line police officers below the grade of detective. Havir
been allowed to intervene, the PBA filed an answer, participated in discovery to the extent it
wished to do so, and participated (again, to the extent it chose to do so) in the lengthy mediation
that led to the Settlement. But the rank and file did not like the Settlement, although it was
satisfactory to everyone who set policy for the rank and file to follow. So it “objected” to the
Settlement.

The usual rule, of course, is that strai rs to a settlement, including intervenors, have no
standing to object to a private settlement that does not require court approval. The PBA argued,
however, that the Second Circuit had effectively given it veto power over any settlement because,
when it reversed this court’s denial of its motion to intervene, it did so in order to allow the PBA
to protect its “interest in officer safety.” New York City Policing, 27 F.4th at 804. The PBA
contends that the Settlement does not protect the rank and file’s “interest in officer safety.”

The court vacated the stipulation of discontinuance when this was called to my attention
and directed the parties to brief whether the PBA indeed had the right to torpedo a settlement that
it did not like. The PBA moved for an order disapproving the Settlement. Briefs were filed and
oral argument held on January 29, 2024.

After careful consideration of the parties’ arguments, I reach the following conclusions:

First, nothing about the Second Circuit’s decision anting the PBA intervenor status ves
the PBA the absolute right to veto this Settlement. The Court of Appeals merely afforded the PBA

the status of a party defendant in these lawsuits. This gave the PBA the right to participate in the

4










in an adjudication “that NYPD policies governing the interaction of officers and protesters are
unlawful and must be altered.” The Second Circuit further held that the PBA had established that
its interests “might” not be adequately represented by the City, and so had a right to intervene in
the cases seeking injunctive or declaratory relief. New York City Policing, 27 F.4th at 800, 803.
The PBA later intervened in Gray and Rolon by stipulation. (Dkt. Nos. 729, 730).

After the Second Circuit’s ruling, the court allowed the other two police unions the SBA
and the DEA — to intervene as well. (Dkt. No. 585).

The PBA, in its capacity as an intervening defendant, filed answers in the consolidated
actions asserting various affirmative defenses to the claims asserted against the City and others.
(Dkt. Nos. 562-65). However, no claims have been asserted against the union, and the PBA has
not asserted any claims against anyone.

¢ MMerrve " Tattlemt

Discovery in the consolidated actions has been overseen ably by Magistrate Judge Gabriel
Gorenstein. On June 30, 2022, a revised discovery order was issued extending the time for fact
discovery and setting a schedule for the PBA’s service of discovery. (Dkt. No. 630). At the time,
only one high-level deposition had occurred; the remainder took place after the intervenors’ entry
into the litigation.

On July 8,2022, Judge Gorenstein referred the parties to mediation. The partie  includir -
the PBA—then engaged in intensive settlement discussions over a period of more than a year,
seeking and obtaining extensions of discovery to facilitate mediation. (See, e.g., Dkt. Nos. 716,
718).

While negotiations were ongoii  (and notwithstanding the stays allowed by Judge

Gorenstein), the parties engaged in extensive discovery, taking 140 depositions, producing and

7




reviewing thousands of pages of documents and terabytes of video footage and engaging in
extensive motion practice. There were numerous conferences with the Magistrate Judge durii  the
course of the litigation.’

Following the filing of its answer, the PBA did absolutely nothing in furtherance of this
lawsuit or to protect any interest. [t attended no court conferences, noticed no depositions, and
designated no expert witnesses. At oral argument, counsel for the PBA indicéted that it had
attended some of the 140 depositions that were taken in this case, but nothing in the record
indicates that the PBA was present at what turned out to be the depositions at which testimony was
given that was cited in support of the Settlement: those of NYPD Chiefs Stephen Hughes, John
D’Adamo, and Chief of Department Terence Monahan. (See Dkt Nos. 1129-1 through 4).

From June 2022 to September 2023, the parties eng¢ :d in over fifty settlement
negotiations. These the PBA attended — or at least, it attended the vast majority of them.® (Dkt.
No. 1130 at p.12). The parties exchanged dozens of drafts of the Settlement over t*  course of the
n¢ Htiations, copying counsel for the PBA. (Dkt. No. 1127 at p.4).

The parties disclose little about what occurred during those negotiations, and
understandably so; but what they do say suggests to the court that the PBA was hostile to the
settlement proposals throughout. The PBA claims that its “comments [about the proposed
settlement] received no substantive response, and no significant changes were made to the

provisions to alleviate the problems the PBA had raised.” (Dkt. No. 1”7 at p.3). Plaintiffs insist

> That we have reached this point is attributable to the extraordinarily deft management of these and related matters,
which was entrusted entirely to now-retired Magistrate Judge Gorenstein. His prompt handling of all matters put
before him by the parties enabled these lawsuits to proceed to settlement far more quickly than had similar cases in
the past. I cannot thank him enough for all that he has done to facilitate the resolution of these and related lawsuits.

® In fact, the PBA was one of the parties that requested that this court refer these cases for settlement negotiations.
(Dkt. No. 636).




that the PBA was “heard at the mediation table” and claim that they responded to proposals
advanced by the intervening unions collectively — eventually accepting several of the unions’
suggestions. (Dkt. No. 1127 at pp.14-135).

On September 5, 2023, the Settling Parties filed the Settlement with the court in the form
of a stipulated order pursuant to Rule 41(a)(2).

d e g PR

The Settlement mandates the adoption of certain policies and procedures regarding the
policing of “First Amendment Activities” (FAAs).” The Settlement incorporates and updates what
the Settling Parties identify as current NYPD policies, which focus on minimizing the use of mass
arrests during demonstrations in favor of de-escalation and a tiered reaction system. (See Dkt. No.
1099-2). It creates new requirements for written after-action reports following protests where
significant enforcement activity occurs and establishes a collaborative oversight committee to
review the NYPD’s response to such protests. Additionally, the Settlement provides for revised
training and policies to improve the NYPD’s treatment of memt s of the public and of the press
during FAAs.

The Settlement calls for the court to er 1ge in extensive oversight and involvement, at
least during the initial phase of its execution. During the “Execution Period,” which lasts at least
for four years, the parties are required to submit periodic reports to the court, summarizing the
NYPD’s performance at FAAs. Additionally, parties may ask the court to resolve disputes over
departmental funding concerns, fee payments, early termination of the Settlement or for general

relief due to breach. Finally, the court is designated as the final arbiter if there are any

7 As defined in the Settlement, “FAA” refers to a protest or demonstration at which individuals are expressing their
rights under the First Amendment.













2013 WL 1481813, at *4; In re Refco, Inc., 2007 WL 57872, at *2; Pedreira, 79 F.4th at 753;
SmithKline Beecham Corp. v. Pentech Pharms., Inc., 261 F. Supp. 2d 1002, 1008 (N.D. Iil. 2003);
S. Utah Wilderness All. v. United States Bureau of Land Mgmt. Blueribbon Coal., Inc., No. 2:21-
CV-91-DAK-JCB, 2022 WL 1597672, at *2 (D. Utah May 19, 2022). Rather, the rule only
authorizes a court to deny or approve a motion to dismiss made under Rule 41(a)(2). See Chevron,
2013 WL 1481813, at *4. As Judge Richard Posner explained in SmithKline Beecham Corp. v.
Pentech Pharms., Inc., 261 F. Supp. 2d 1002, 1008 (N.D. Ill. 2003), “the -anting of a motion to
dismiss under Rule 41(a)(2) does not imply judicial approval of the underlying settlement
agreement. The grant of the motion implies no view of the merits of the : eement and confers no
immunities on the settling parties.”

Of course, where, as here, fewer than all parties have agreed to settle the case, the rule
permits the court to grant a motion to dismiss only on such terms as the court finds to be “proper.”
But that does not authorize a court to pass on the “propriety” of the terms of the Settlement. Instead
it requires the court to ascertain whether any non-settling party will suffer “legal prejudice” if the
case is dismissed pursuant to the Settlement. See, e.g., Camilli v. Grimes, 436 F.3d 120, 123 (2d
Cir. 2006). A non-settling defendant has standing to oppose a motion to dismiss pursuant to Rule
41(a)(2) only if it can demonstrate that it “will sustain some form of legal prejudice as a result of
the settlement.” Zupnick v. Fogel, 989 F.2d 93, 98 (2d Cir.1993). The court in Bhatia v. Piedrahita,
756 F.3d 211 (2d Cir. 2014), explained that:

the required level of formal legal prejudice necessary for standit . . . exists only
in those rare circumstances when, for example, the settlement agreement formally
strips a non-settlit  party of a legal claim or cause of action, such as a cross-claim
for contribution or indemnification, invalidates a non-settling party’s contract
rights, or the right to present relevant evidence at a trial.

Id. at ~" 8 (citing Denney v. Deutsche Bank AG, 443 ¥.3d 253, 2(" (2d Cir. 2006)).
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